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PREFACE 


The late Dr Dhirendranath Sen, former Surendranath 
Banerjee Professor of Political Science in Calcutta Univer- 
sity, first provoked the author to undertake a study of the 
constituent assemblies of the major countries of the world 
in historical contexts. After Dr Sen’s sudden death Dr 
Ramesh Chandra Ghosh, Centenary Professor of Public 
Administration in the same university', kindly consented to 
guide the author’s research. On his advice a specific case- 
study of the Constituent Assembly of India was chosen. The 
shift appeared to be minor but immensely rewarding, for the 
author has been able not only to view the Constituent 
Assembly as the product of a particular historical situation 
but also to gain some insight into the constitutional system 
of India. 

As to the first point, the Constituent Assembly of India 
was born at the climax of an incomplete, though painless, 
national democratic resolution. The price of the liberty l't 
attained was partition of British India. But the end of the 
separate existence of feudal India was positive achievement of 
the revolution. A study of the decision-making process in 
the Constituent Assembly, in the second place, helps clearing 
the hedges that have already grown around the Constitution. 

Tin's volume is a revised version of the thesis entitled 
“Constituent Assembly of India and the Indian Constitution” 
on the merit of which Calcutta University conferred Docto- 
rate of Philosophy on the author. The appendix furnishes 
a brief comparative perspective. An epilogue has been 
added. 

Shillong 

15 May 1973 

S. K. Cnurer 
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INTRODUCTION 


The purpose of this book is to examine the basic concepts 
of the Indian Constitution in their historical perspective. 
No other method has been found as suitable for the purpose 
as the study of the Indian Constituent Assembly, the mother 
of the Indian Constitution. The relevance of it has been 
poignantly shown by C. H. Alexandrowicz in 1957 : 

“Whereas the American Constitution was framed more 
than 160 years ago, the Constitution of India came into 
force only recently, in 1950. Those who framed the Con- 
stitution enjoy at the same time undisputed national leader- 
ship, and the needs for adjusting the Constitution, in accord- 
ance (with) or in spite of the intentions of the founder 
fathers, to new conditions of life are still nonexisting. Quite 
to the contrary, it is the Constitution which is intended to 
bring about social and economic reform. Moreover, whereas 
recorded evidence as to the intentions of the constitution- 
makers in the United States has by now been fully exploited, 
Indian constitutional lawyers seem hardly to have acquainted 
themselves with the Constituent Assembly debates. . . 
Whereas new contributions to the understanding of the 
intentions of the original framers of the American Constitu- 
tion and its amendments are not likely to be forthcoming, 
all contributions in this respect may have still to be made 
in India, in the first instance, by academic lawyers whose 
task it is to explore thoroughly the background of the 
Constitution.” 1 

The task is admittedly difficult It involves a study of the 
constitutional progress as well as the political struggle of 
India leading to the establishment of the Constituent 

i Constitutional Det elopmeni* in India, p. 17. 
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Assembly, and also its problems. The mind and working of 
the Assembly will be better understood in this setting than 
through any mechanical analysis. The developments in 
Indian politics, even during the prolonged working of the 
Constituent Assembly, form a part of this setting no less 
vital than the collective political and socio-economic back- 
ground of the members of the Constituent Assembly. It is 
also to be remembered that the collection of a vast store of 
data from the constitutions of other countries formed the 
comparative background of the Indian Constitution. 

The libraries utilised for the preparation of the book ate 
the National Library', Calcutta, the National Archives Library, 
New Delhi, the Library of the Lok Sabha, the Library of the 
All-India Congress Committee, • the Assam Legislative 
Assembly Library, the Library of the Indian Council of 
World Affairs and the Archives of the Ministry of Law, 
Government of India. A number of Constituent Assembly 
members have been interviewed. The greatest help came 
from B. Shiva Rao, a Constituent Assembly member and 
brother of the late B. N. Rau, who has compiled select 
documents on the constitution-making which Were made 
available to this author in manuscript * The author has also 
received help from \arious political parties and leaders. He 
is thankful to all the persons and authorities mentioned 
above. 


kf* been PoMshed under the title The Framing of 
India s Consruntion (5 toIs.), 1966. 



PART OHE 



Chapter One 

THE INDIAN PROBLEM 


“We have distinctly maintained that representative gov- 
ernment, in its western sense, is totally inapplicable to the 
Indian empire and would be uncongenial to the traditions 
of eastern populations; that Indian conditions do not admit 
of popular representation; that the safety and welfare of the 
country must depend on the supremacy of British adminis- 
tration; and that supremacy can, in no circumstances, be 
delegated to any hind of representative assembly” — Lord 
Minto on 25 January I9I0. 1 

This comment on the reformed Imperial Legislative 
Council of India, under the Indian Councils Act of 1909, 
sums up the typical British scepticism about India’s political 
future. Paradoxically, the reforms of 1909 are regarded as the 
first instalment of, or at least the first step towards, represen- 
tative government in India. The scepticism persisted until 
the first world war accelerated the pace of history and radical- 
ly altered the Indian situation. The liberal government of 
England recognised the reality and Montagu declared in the 
House of Commons , on 20 August 1917, the policy of 
“increasing association of Indians in every branch of adminis- 
tration and gradual development of selfgoveming institutions 
with a view to the progressive realization of responsible gov- 
ernment of India as an integral part of the British empire”.* 

In " place of a system of “absolute government” the 
Mon ta gu-C helms ford Reforms granted the Indians "an 

1 Danprj'fe, Indian Constitutional Documents, VoL 2, p. 22 1. 
a Keith, Speeches and Documents on Indian Policy, I7S0-192I, Vol. I, 
pp. 135-31. 
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increasing sliare in the administration of ^ 


increasing opportunities of influencing and criticising e 
government”.* The offer, as embodied in the Governm ^ 


di embodied i - - - . . , 

of India Act, 1919, was a slight improvement on the -Britis s 


policy since 1858. There was no promise to the Indians of 
a constitution of their own choice. Tlie only signmcan 
innovaHon in the act was a partially “ministcnal govern- 
ment in the provinces (dyarchy). . . 

Bv the time the Indian Statutory (Simon) Commissio 


DV me rime me ihuuh ouiuiuij , a 

submitted its Report (October 1929), the federal idea ia 
— — l.., .,«■ a compromise between the nationally 


become popular as a • 

demand of a united India and the demands of the Mus inr 
"League and the native princes for “safeguards’ an 
“independence”. The federal scheme toot a concrete shape 
at the Round Table Conference and, supplemented by the 
Communal Award, further modified by the Poona Pact, 
formed the basis of the Government of India Act, 1935. 

Until the beginning of the second world war, therefore, 
British schemes for constitutional reform in India were con- 
fined to the grant of responsible government within the 
British empire and under British supervision. And the 
major obstacle to the grant of responsible government was 
considered to be the socallcd Indian problem, by which the 
British constitutionalists referred to the organic hetero- 
geneity of the Indian community and the reluctance of the 
princes to sacrifice their rights and status. The 'core of the 
Indian problem was, however, unmistakably considered to. 
be the Hindu Muslim communal rivalry reflected in the 
Congress-League differences on the political future of India. 
As Reginald Coupland wrote, “of cardinal importance” was 
not the division between British and Indian India. . .but the 
conflict between the Congress and the Muslim League, 
“more strictly, the Hindu Moslem schism which that con- 
flict reflects”. 4 


* Montagu-Chelmsford Report, p. I. T?j Bahadur Saprn {The Indian 
Constitution , jp. 3-41 however regarded the 1919 reforms as a conti- 
nuation of the polic> folio* ed since 1833. 

* The Constitutional Problem in India, Part III, p. 16. 
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The Communal Problem 

And what was the nature of this schism? F. K. Khan- 
Durrani, an unofficial theoretician of the Muslim League, 
regarded the question as “wholly political’', that could be 
briefly stated thus: “The Hindus claim the right of majority- 
rule. Majority-rule means Hindu raj. Muslims cannot agree 
to it. . . There can be no peace or agreement between the 
two nations unless and until the major community abandons 
the dream of Hindu raj.” 3 

Growth of this “political question” is, however, general!) 
explained by the apprehension of the Muslims who were 
not only numerically much weaker than the Hindus, but also 
had been lagging behind the Hindus in the march to pro- 
gress. To most of them. Congress was exclusively a Hindu 
affair. “On the other hand, the growing influence of the 
Congress and the attention paid to it by the government 
were a lesson Moslems could not miss. Once more, it 
seemed, they were in danger of being left behind. The 
knowledge that a new instalment of ‘reforms' were under 
consideration spurred them to action, and, since most of the 
leaders were unwilling to make common cause with the 
Congress, a separate political organisation of Indian Mos- 
lems was created— the All-India Moslem League."® 

In an apparently neutral mood A. B. Keith narrated the 
effect of the "reforms” of 1919: “Another unhappy feature 
of the operation of the reforms was the inevitable impetus 
given to sectarian strife. It was obvious to Hindus and Mus- 
lims alike that the change in the form of government meant 
the possibility of securing effective domination by legal 
means; especially in the case of Bengal and the Punjab 
where numbers arc fairly balanced”. 1 

In his “restatement” on India, Coupland, however, ad- 
mitted* that the British “had deliberately widened” tli* 

6 The Meaning of Pakistan, pp. 162-63. 

* It, Coupland. The Constitutional Problem in India, Fart I, p 33. 

7 A Constitutional History of India, 1600-1935, pp. 286-87. 

* Jt. Coupland, India— A Jlestatemenl , p. 69. 
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Hindu-Muslim schism. Positive encouragement to separation 
in the constitutional set-up indeed started with the Money- 
Minto Reforms (1909) which granted separate electorates 
to the Indian people with the first instalment of responsible 
government. The Montagu-Chelmsford Report considered 
the system as repugnant to democracy but, in view of * the 
promises given and renewed by secretaries of state and 
viceroj's"*, recommended its retention and even extension. 
The Government of India Act, 1919, gave separate elec- 
torates to Muslims, Sikhs, Indian Christians, Anglo-Indians 
and Europeans. Among the Hindus the non-Brahmins of 
Madias and Marhattas in Bombay had reservation of seats 
in their respective provincial legislatures. Provision was 
made for nomination of depressed-class Hindus to ensure 
them adequate representation. 

The Simon Commission (1928) recommended the con- 
tinuation of separate electorates for Muslims, Sikhs, Anglo- 
Indians and Europeans. Reservation of seats was recom- 
mended for the depressed classes and Indian Christians (the 
latter had so long enjoyed separate electorate). So was 
recommended the abolition of reservation for the non- 
Brahmins of Madras, though reservation for Marhattas was 
allowed to stay. The Commission commented that the 
separate representation of the communities and special 
interests was “the most noticeable feature of the Indian 
electoral system”. 1 ® The Government of India Act, 1935, 
extended the franchise to cover about 15 per cent of 
the population, but retained and further extended the svs- 
tem of separate electorates to a total of 18 categories. 11 

0 Report on Indian Constitutional Reforms, p. 150. 

19 Report of the Indian Statutory Commission, \o\. I, p. 200. 

11 The cotnmuniiies and Interest* were the following: men — (1) 
genera], (2) reservation for the scheduled castes, (3) in Bombay, 
rr*erralion for Mirluttii, (1) bacVward area* and tribes (including 
those of Assam), (5) SiVhs, (6) Muslims, (7) Anglo-Indians. (8) 
Europeans, (9) Indian Christians, (10) commerce. Industry, mining 
and plantation, (11) landholder*. (12) uni rersities, (13) labour; 
women— (VV) general, (IS) Siihs (16) Muslims, (17) Anglo-Indians, 
(13) Indian Christians. 
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The Tribal Pockets 


A major part of the Indian problem consfated °f In^ 
tribal population which required special rea 
lection of the government. Tire British rtders,ance ISA 1 , 
adopted a policy of -isolation for the tribes. General 

ment of India Act, 1919, empowered the 
to declare any area of a province as a ac . tioll 
exclude it from the scope of mimstenal a . 

power was extensively used. On the recomme _ Act, 
Indian Statutory Commission, the Governmen ' 

1935, established the excluded and partially-excluded areas 

xvith these tracts. , . ,. 

On the eastern and northwestern fr ° ntier * °^"^ s main- 
lived certain tribes with whom effechw jurisdiction 

tamed through the provisions of the tc ' » of 

Order in Council of 1902, up to the , suc j, at eas 

Government of India Act, 1935, which India’* 

as “tribal areas” within “India”, but not in British 
(in section 311). „. forcc 

On the effects of their isolation, wHicIk E xclu- 
for a number of years now”, the Subcoin Assam! , 

ded and Partially Excluded Areas (o Constituent 

appointed by the Advisory Committee o j, av e de- 

Assembly wrote that "the benefits "’hi r^ e p 0S i- 

rived from it are not particularly noti , , ‘ , j n Assam 

Hon of the excluded and partially “ C “ of th e predomi- 
"■as in certain ways more difficult, Dec. ^cal terms, 

nance of Christians in these areas. Ye , * 1 24 were 

out of 1585 seats in the provincial ^gislatures - Nq re . 
reserved for the scheduled tribes by te , Legislative 

serration for them was provided in the 
Assembly. 15 

, rAD). Vol. VII. 
55 Constituent Assembly Debates (^ ence orwa 

’-SU. * * ***»< cmmh, ' m 

(1960-61), pp. 13 & 30. 
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Hindu-Mushm schism. Positive encouragement to separation 
in the constitutional set-up indeed started with the Morley- 
Minto Reforms (1909) which granted separate electorates 
to the Indian people with the first instalment of responsible 
government. The Montagu-Chelmsford Report considered 
the system as repugnant to democracy but, in view of “the 
promises given and renewed by secretaries of state and 
viceroys”®,' recommended its retention and even extension. 
The Government of India Act, 1919, gave separate elec- 
torates to Muslims, Sikhs, Indian Christians, Anglo-Indians 
and Europeans. Among the Hindus the non-Brahmins of 
Madras and Marhattas in Bombay had reservation of seats 
in their respective provincial legislatures. Provision was 
made for nomination of depressed-class Hindus to ensure 
them adequate representation. 

The Simon Commission (192S) recommended the con- 
tinuation of separate electorates for Muslims, Sikhs, Anglo- 
Indians and Europeans. Reservation of seats was recom- 
mended for the depressed classes and Indian Christians (the 
latter had so long enjoyed separate electorate). So was 
recommended the abolition of reservation for the non- 
Btahmins of Madras, though reservation for Marhattas was 
allowed to stay. The Commission commented that the 
separate representation of the communities and special 
interests was “the most noticeable feature of the Indian 
electoral system”.’ 0 The Government of India Act, 1935, 
extended the franchise to cover about 15 per cent of 
the population, but retained and further extended the sys- 
tem of separate electorates to a total of 18 categories. 8 * * 11 

8 Report on Indian Constitutional Reforms, p. 150. 

5I> Report of the Indian Statutory Commission, Vol. I, p. 200. 

11 The communities and interests were the following: men— (1) 
general, (2) reservation for the scheduled cartes, (3) in Bombay. 

for Midnttix ( 41 backward area* and tribes (including 
those of Assam), (5) Sikhs, (6) Muslims, (7) Anglo-Indians. (8) 
Europeans, (9) Indian Christian!, (10) commerce, industry, mining 
ard plantation, (II) landholder., (12) universities, (IS) labour; 
women— (U) general. (15) Sikh. (16) Muslims, (17) Anglo-Indians, 
(18) Indian Christians. 



The Indian Problem 


The Tribal Pockets 

A major part of the Indian problem consisted of India’s 
tribal population which required special treatment and pro- 
tection of the government. The British rulers, since 1870, 
adopted a policy of isolation for the tribes. The Govern- 
ment of India Act, 1919, empowered the Governor-General 
to declare any area of a province as a "backward tract" and 
exclude it from the scope of ministerial administration. The 
power was extensively used. On the recommendation of the 
Indian Statutory Commission, the Government of India Act, 
1935, established the excluded and partially-excluded areas 
with these tracts. 

On the eastern and northwestern frontiers of British India 
lived certain tribes with whom effective contact was main- 
tained through the provisions of the Foreign Jurisdiction 
Order in Council of 1902, up to the enforcement of the 
Government of India Act, 1935, which defined such areas 
as "tribal areas” within "India", but not in "British India” 
(in section 311). 

On the effects of their isolation, which had been "in force 
for a number of years now”, the Subcommittee on the Exclu- 
ded and Partially Excluded Areas (other than Assam), 
appointed by the Advisory Committee of the Constituent 
Assembly wrote that "the benefits which the areas have de- 
rived from it arc not particularly noticeable”. 12 The posi- 
tion of the excluded and partially excluded areas in Assam 
was in certain ways more difficult, because of the predomi- 
nance of Christians in these areas. Yet, in political terms, 
out of 1585 seats in the provincial legislatures only 24 were 
reserved for the scheduled tribes by the 1935 Act. No re- 
servation for them was provided in the Central Legislative 
Assembly. 12 

Constituent Assembly Debates (henceforward CAD), Vol. VII, 
p 153. 

15 Report of the Scheduled Areas and Scheduled Tribes Commission 
(1960-61), pp. 13 & 30. 
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The States Problem 

Since Queen Victoria's pronouncement in 1858 guarantee- 
ing the integrity of the Indian states, the British government 
developed a rather queer system of relationship with the 
princely states, based upon a kind of enlightened selfinterest 
The chiefs gained protection from external attacks and inter- 
nal rebellions and a guarantee that their rights over their 
subjects would he respected. The British crown, which be- 
came the paramount power, was in charge of their foreign 
affairs and relation with other states. The subjects of those 
native states were the subjects of the rulers who had no 
junsdiction over the British nationals living in the state. 

But for the fact of a common link with British India 
through the Governor-General and a feudal background the 
562 native states had virtually no unity among themselves. 
“But”, as Coupland says, “if there was very' little unity be- 
tween the states themselves, they were bound to share to 
some extent in the unity imposed by the force of circum- 
stances on India as a whole”. 1 * The economic development 
of India, which steadily gathered strength since the 
nineteenth century, inevitably affected the domestic life of 
the states, involving their peoples in innumerable ways in a 
common Indian economy, and breaking their artificiallv- 
created isolation 

At the First Round Table Conference in London, the 
states were prepared to join a federation independent of 
British control, though for a transition period that independ- 
ence might be modified by the existence of limitations. “It 
was felt that by such an attitude it would be possible to 
secure in framing the constitution a much stronger position 
for the states than mere numbers would give them, and 
that, at the same time, they would be able in nonfedetal mat- 
ters to secure freedom from intervention by the crown 
except on definite and agreed grounds.” 15 


The Conjhtiiliono! Problem i n India. Part 1, p. 17. 

Keilh, A Constitutional History of India, 1600-1935, p. 296. 
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British Indian politicians at the First Round Table Con- 
ference initially welcomed with enthusiasm the idea 
of making a common stand with the princes against British 
control. Those conservative elements of Indian leadership 
saw no harm in haling in the represen ta tir es of the princes 
an assuted strength of conservatism. “It was only gradually 
that it came to be realised by the more advanced of moderate 
politicians that the princes were engaged essentially in the 
business of securing a definite position whence they could 
defy the introduction of any form of democracy in their 
dominions, and that they would act rather as a support for 
British control than as furthering Indian autonomy." 1 ® 

WHien the scheme of federation was released, however, 
the rulers of states raised a series of objections against the 
bill. Later it seemed' impossible to secure the participation 
of the princely states 17 in the federation. The Congress 
was meanwhile suspected by the princes of intending to 
swallosv the princely rights. 

The Indian Struggle 

The Indian political struggle vis a vis the communal pro 
blem has a chequered history. The post-Mutiny national 
movement came, almost automatically, under the leader- 
ship of the English-educated, and that too predominantly 
Hindu middle-class. At the outset the leadership believed in 
"constitutional’' devices and wavered sometimes between 
“home rule" and “selfgovcinment within the British empire” 
and sometimes between “sel fgovemmen fc" and “dominion 
status" until 1930, when the goal of “complete independence" 
was announced from its only political platform— the Indian 
National Congress. The Congress, which was organised as 
a gathering of Indian leaders and intellectuals to discuss “so- 
cial matters" on friendly footing, turned into a political bod}' 
before long and, almost side by side with it, a separatist 

« lb.. P 297. 

17 Section 6(7} of the 1935 Act enabled the princely rtates to join the 
federation any time within 20 years of it* e»fabli‘hment. 
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Muslim organisation began to grow and advise the Indian 
Muslims to dissociate themselves from the Congress move- 
ment. Following the partition of Bengal there was the first 
tremendous national upsurge in 1906 which had an anarch- 
ist wing and unfortunately a Hindu revivalist outlook. In 
the same year the Muslim League and the Hindu Mahasabha 
were set up. Inevitably, tbe main challenge to the Congress 
came from the Muslim League. 

The Lucknow Pact, 1916, having accepted the system of 
separate electorates, consolidated Congress-League amity 
which produced the Khilafat movement. The Congress at 
the Nagpur session of 1920 converted itself into a mass party, 
adopted the goal of swaraj and launched a satyagraha. The 
moderates 1 ® left the Congress, formed the Liberal Part}- and 
decided to cooperate in tbe working of the Montford Re- 
forms. When Gandhiji withdrew the movement many 
congressites, especially the young radicals, were upset. 

On 1 January 1923, however, the moderates within the 
Congress organised the Swarajya Party and planned to enter 
the legislatures with a view to “mending or ending” the re- 
forms. The Gandhian leadership reluctantly permitted tbeir 
programme. The svvarajists had a great success over the 
Liberal Part}-, who amhovv were their precursors. On 5 
February 1924, tbe liberals moved a resolution in the Central 
Legislative Assembly recommending to tbe government 
revision of the 1919 Act so as to secure for India dominion 
status and full provincial autonomy. Motilal Nehru, leader 
of the Swarajya Part}-, moved an amendment to the resolu- 
tion calling for "a Round Table Conference to recommend a 
scheme of full responsible government for India”. 19 The 
amended resolution was passed with a great majority, though 
the government raised several points of objection to the de- 

for the moderates' role in the Montford Reforms see S. R. Mehrotra s 
zrticle in Politics and Society in India, edited by C II. Philips. 
I V- BOSS. 

” |^ Taraa TTa- The History of the Indian National Congress, VoL I, 
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mand for dominion status or responsible government for 
India. These objections were answered by Nehru then on 
the floor of the Assembly and later in the All-Parties Report 
(1928). 

In March 1927, the Muslim leaders met in Delhi under 
the then moderate leaguer, Jinnah, to demand joint electorate 
with reservation of seats in legislatures for Muslims. In 
December 1927, the League conference in Calcutta, domina- 
ted by Jinnah and the Ali brothers, resolved to boycott the 
Simon Commission, as the Congress had done. The extre- 
mist leaguers, on the other hand, decided to cooperate with 
the Simon Commission. Jinnah’s position in the League’s 
leadership became difficult. A split in the Muslim League 
was impending. The nationalist Muslims gradually dissocia- 
ted from it. 

Indian feeling being hurt due to the appointment of the 
Simon Commission, in Februaty-March 1928, the All-Parties 
Conference met in Delhi and appointed a committee to draft 
a constitution for India purely by Indian efforts under the 
chairmanship of Motilal Nehru. In its report submitted to 
the All-Parties Conference at the end of August the same 
year, the Nehru Committee looted forward to a free India 
wherein parties would be formed on socio-economic rather 
than religious and communal basis. The contemporary com- 
munal question, they thought, resolved itself to "the questions 
of electorates, the reservation of scats, the separation of Sind 
and the form of government in the North-West Frontier 
Province and Baluchistan". 10 The committee, therefore, re- 
jected the claim for separate electorates and recommended 
reservation of seats in the legislatures of the Muslim-minority 
provinces and the centre. The NWFP and Baluchistan were 
recommended full provincial status. The question of Sind’s 
separation from Bomba} - was not solved. Demanding merely 
dominion status, the committee rejected the idea of “inde- 
pendence” pressed by the young Congress radicals. 

:o All-Parties Conference, Report of the Committee Appointed 
lr the Conference to Determine the Principles of the Constitution 
(in fjjort. Nehru Report), p. 30. 
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As the first contribution of Indians to the growth of con* 
•stitutionalism, the Nehru Committee recommended a con- 
stitution based on a federal structure of India with the parti- 
cipation of princely states, maximum autonomy being gran- 
ted to the units. “Desolution of provincial autonomy was”, 
"however, “carried no further than the Act of 1919 had carried 
it.”* 1 But the greatest failure of the Nehru Committee lay 
in its inability to deal with the new turn of politics of the 
League, which meanwhile had parted company with the All- 
Parties Conference. In May 1928, Jinnah left for England. 
■Soon the League Council met at Lahore and decided to boy- 
cott the Nehru Committee. Jinnah returned in October and 
•opposed the Nehru Report in the All-Parties Convention in 
Calcutta (December 1928). The split was complete sub- 
sequently. In 1930 the League first heard from its president. 
Iqbal, the plan for Pakistan— a Muslim homeland. 

After the expiry of the Congress ultimatum that was issued 
at its Calcutta session in December 1928 over the Nehru 
Teport on 31 December 1929, the Congress met at Lahore 
in 1930. The mighty growth of the left forces in the Con- 
gress was recognised when Gandhiji nominated Jawaharlal 
Nehm in liis place as the Congress president The demand 
for complete independence was passed and the Congress re- 
solved to start civil disobedience under the sole leadership of 
Candhiji. 

The first phase of satyagraha was over, to the dissatisfaction 
of the leftists, with the Gandhi-lnvin Pact of 5 March 1Q31. 
■Gandhiji, however, secured nothing by joining the Second 
"Round Table Conference from tbe MacDonald government 
which had already faced a critical position on the home 
front On his return to India, Gandhiji was arrested: the 
second phase of civil disobedience movement started in 1932 
and collapsed before long. It was not until the second world 
war that the Congress could bunch another mass movement 


R- CoupUnd, The Constitutional Problem in India, Pan I, p. 94. 
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Democratic Movement in the States 

The nationalist programme in the states consisted in the 
movement for democratisation of the states’ administration 
and securing the people’s rights. The programme was in- 
augurated in 1927 with the establishment of the States’ 
Peoples’ Conference with the purpose of “attainment of 
responsible government for the people in the Indian states 
through representative institutions under the aegis of their 
rulers”. This aim was endorsed by the Indian National 
Congress, with which the Conference was affiliated in 1928. 
The Nehru Committee, while welcoming the participation 
of the princely states in the federation of India, clearly told 
the princes that such participation “would necessitate, per- 
haps in varying degrees, a modification of the system of 
government and administration prevailing within their tern- 
tones".* 2 ‘The commonwealth shall exercise the same 
rights in relation to, and discharge the same obligations to- 
wards, the Indian states, arising out of treaties or otherwise, 
as the government of India has hitherto discharged. In 
1929, the Congress demanded that the states be brought into 
line with the rest of India through the introduction of res- 
ponsible government and social reforms. 

The Congress policy towards the states suffered fmm a 
contradiction. Liberation movement in “Indian” India was 
essentially linked up with the movement for democratic 
institutions and liquidation of all foreign and feudal vested 
interests in the states. On the other hand, the Gandhi te 
leadership of the Congress was eager to form a broad national 
front in which the big and small feudal interests and the 
bourgeoisie would take part along with the common ni3S$ 
of people. Tin's attitude of the Congress, in the later days, 
promoted, on the one hand, revolutionary tendency among 
the people of some states like Kashmir, Mysore and Tra- 
vancore and, on the other, suspicion among the princes 

82 All-Parties Conference, Report of Committee, p. 83. 

82 p. 122. 
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about the intention of the Congress about their rights and 
interests. 

At the Second Round Table Conference, Gandhiji claim- 
ed that the Congress represented the states’ people as well 
as the British Indian people. But Coupland comments that 
the statement "was not intended to be pressed to its logical 
conclusion”. 54 So far the Congress had identified itself with 
the reforms in the states only in spirit and not in action. 
Direct intervention by the Congress organisation in states’ 
affairs was still regarded as unwise. 


The Constitutional Problem in India, Part II, p. 4. 
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CONSTITUENT ASSEMBLY AS THE ANSWER 


Revival of Constitutionalism 

In the midst of widespread frustration over the Com- 
munal Award and the collapse of the civil disobedience mo- 
vement, lead came from the Congress moderates who revi- 
ved the Swarajya Party (May 1934) with the aim of council- 
entry' and, for the first time, demanded a constituent assem- 
bly “representative of all sections of the Indian people” to 
frame an acceptable constitution as “the only method of 
applying” the principle of selfdetermination of India. 1 

When the AICC met at Patna (1S-19 May 1934), “On 
the one hand, there was a large body of opinion still extant 
which plumped for a no-change programme and which did 
not conceal its antipathy to council work. On the other, 
there was the steadily growing Socialist Party', which, with- 
out sharing Gandhian ideals with the Congress, neverthe- 
less stood foursquare against council-entry”. 2 A day ear- 
lier, Patna had heard the president of the First All-India 
Socialist Conference, Narcndm Deva, condemn "the policy 
of alternating between direct action in a revolutionary situa- 
tion and constructive or legislative work according to one’s 
temperament” 8 


J The Mian Annual Register (henceforward MR), 1934, Vo!, L 
T- 279. 

2 t\ Sitaramayja, The Ilhtory of the Indian National Congress, Vol. 
I, p. 572. 

s IAR, 1934, Vol. I, p. 340. Later, the Conpre«s Working Committee 
issued strong warning against “loose talks” on class war, without 
naming the socialists. 
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The significance of the Patna decision of the Congress 
Working Committee lay in the calling-off of civil disobedi- 
ence, permission of council entry and the first-ever demand 
of a constituent assembly. Meeting at the request of the 
Congress Parliamentary Part}' to formulate the Congress 
policy on the Communal Award, the Working Committee 
could "neither accept nor reject” it, but, in the teeth of 
opposition from Madan Mohan Malaviya and M. S. Aney 
and the scepticism of Gandhiji* resolved: 

“The White Paper (which) in no way expresses the will 
of the people of India, has been more or less condemned 
by almost all Indian political parties and falls far short of 
the Congress goal if it does not retard the progress towards 
it. The only satisfactory alternative to the White Paper 
is a constitution drawn up by a constituent assembly elected 
on the basis of adult suffrage or as near it as possible with 
the power, if necessary, to the important minorities to have 
their representatives elected exclusively by the electors be- 
longing to such minorities.”* 

The Congress adopted the new strategy of "constitutional- 
ism” evidently at the failure of mass struggle. Yet the differ- 
ence between the swarajist and the Congress demands for 
a constituent assembly was too important to go unnoticed. 
The svarajists wanted the constituent assembly to be "repre- 
sentative of all sections”, whereas the Congress wanted it to 
be elected on “adult franchise”. The Congress found in this 
instrument of numerical democracy a convenient alternative 
to seeking compromise with the anogant stand of the Muslim 
League and the princes. It was an attempt to circumvent, 
through an appeal to the Indian masses, the hurdle of the 
"Indian problem”. At the Bombay Conference (October 
1934) faith was reasserted in Gandhiji’s leadership, as 


* Malariya and Aney moved an amendment in the AICC meeting in 
October 1934 demanding the outright rejection of the Commnnal 
A»ard. Vide. UR, 1934, VbL II. pp. 251-52. Also see Gandhiji'* state- 
went on 19 November 1939 for hi* early opinion about the demand for 
constituent assembly. 

* IAR, 1934, VoL I, p. 300. 
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he retired from the Congress. Malaviya, having made 
another unsuccessful bid to persuade the Congress to aban- 
don its noncommittal attitude and neutrality towards the 
Communal Award, left it to form the Congress Nationalist 
Party. 

The Reforms of 1955 

Tire rejection of the Government of India Act, 1935, was 
merely consequential to the Bombay stand of the Con- 
gress. The Lucknow Congress (April 1936) declared "that 
no Constitution imposed by outside authority and no con- 
stitution which curtails the sovereignty of the people of 
India and does not recognise their right to shape and con- 
trol fully their political and economic future can be accep- 
ted". In the opinion of the Congress such a constitution 
"must be based on the independence of India as a nation” 
and could only be framed by a constituent assembly elected 
on adult franchise or a franchise approximating it as nearly 
as possible. 0 

The Lucknow Congress left the question of acceptance 
of office to be decided by the AICC at the proper time 
and resolved to contest the ensuing provincial elections. In 
March 1937 the All-India National Convention of Congress 
Legislators repeated the demand for the withdrawal of the 
1935 Act "so that the people of India may frame their own 
constitution”. 7 Congress success in the elections was 
impressive. The AICC, on 18 March 1937, demanded the 
withdrawal of the 1935 Act in view of the overwhelming 
popular endorsement of the Congress stand and decided to 
form provincial ministries.* 

The Muslim League was not quite happy with the White 
Paper. On 2 April 195-4, the All-India Muslim League 
Council resolved to accept the Communal Award so far as 
it went, until a substitute was agreed upon by the various 
communities and on tliat basis expressed its readiness for 

« Indian Constitutional Documents , VoL IV, p. 71. 

' /6„ p. 72. * /i- pp. 73-7i 
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cooperation with other communities and parties to secure 
such future constitution for India as would be acceptable to 
the country* In accepting the Communal Award, as Jinnah 
said, the League wanted “to mate sure that any national 
demand which they join to put forward on behalf of the 
country will incorporate the safeguards which Muslims- 
consider to be a minimum”. 1 * 

In the newly-elected Central Assembly the Congress 
members moved a request to the government not to proceed 
further with the implementation of the White Paper scheme. 
The resolution was passed with an amendment moved by 
Jinnah, (1) accepting the Communal Award “as far as it 
goes” until a substitute was agreed upon by the various 
communities concerned, (2) criticising the provincial auto- 
nomy in detail, but not in principle, and (3) denouncing the 
all-India plan for federation as “fundamentally bad” and 
“totally unacceptable” and demanding a prompt effort to 
bring about the establishment of fully responsible govern- 
ment in British India alone. 11 

Except on the question of Communal Award, the Muslim 
League stood very dose to the Congress. Welcoming the 
24th session of the All-India Muslim League at Bombay 
(11-12 April 1936), Currimbhoy Ebrahim said, "unity is the 
bedrock of nationhood, as it is also the essence of all religions. 
And no constitution, however advantageous from our point 
of view, can work well or survive in the absence of 
intCTCommunal goodwill and harmony.” 11 Jinnah, mov- 
ing the resolution on the 1935 constitution, advised 
Indians to do with it what the Germans had done 


* I AIL 103-1. Yol. I, p. 318. to /j_ j p 319 

11 Actually a Congress amendment on the first part of Jinnah’s amend, 
ment for neutrality over the Communal Award was defeated by the 
nmted strength of the government, nominated and League members. 
Wl.en Jinnah s amendment was voted in two parts, Congress members 
remained neutral on the first and supported the second part. The whole 
resolution was then passed by the united Const 
strength. See I AT?, 1935. Vol. I, p. 287 
19 IAR, 1936, Vol I, p. 296. 


■ and League 


Constituent Assembly as the Ansitet 21 

■with the Treaty of Versailles. The resolution accept- 
ed the Communal Award and the provincial scheme 
and rejected the federal part as “most reactionary, re- 
trograde, injurious and fatal to the vital interests of British 
India vis-a-vis Indian states”. 13 Jinnah insisted that the com- 
munal issue should he solved by Indians and ashed for new 
talks with the Congress. Both the Congress and the League, 
however, decided to participate in the provincial governments 
under the new act. The Congress won a majority in most of 
the provinces. In July 1937, the Congress Working Com- 
mittee decided to accept office. A bitter Congress-League 
conflict immediately arose out of the Congress decision to 
form “homogeneous” ministries in the provinces where it 
had majority and isolate the League through the develop- 
ment of “mass contact”. 

The League Offensive 

In his presidential addtess to the Lucknow session 
(October 1937) of the All India Muslim Leabue, Jinnah 
charged the Congress leaders of “alienating Mussulmans of 
India by pursuing a policy which is exclusively Hindu”. 14 He 
sharply criticised the Congress demand for a constituent 
assembly as “the height of ignorance": 

“A constituent assembly can only be called by a sovereign 
authority' and from the seat of power. . . Who is to consti- 
tute the electorates on the basis of adult franchise, and how 
many represen tatives will be clioscn by these electorates 
constituted on the bjsis of adult franchise, ami what will 
happen to the minorities in such constituencies, and what 
will the electorates understand, and how will they make their 
choice of their special body of men with final authority and 
power to frame the constitution of this great subcontinent?”” 


« lb., p. 295. 

u r he Indian Constitutional Documents, Vol. IV, p. 100. 
I». 102-3. 
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Intensification of the States' Movement 

Since the formation of the provincial ministries demand 
arose within the Congress for closer integration of the states 
with India and helping the growth of democratic movements 
therein. The A1CC, in October 1937, passed a strong resolu- 
tion. At llaripura, in February 1938, a softer resolution was 
passed demanding “the same political, social and economic 
freedom in the states” as in the rest of India. “The puma 
swaraj or complete independence, which is the objective of 
the Congress, is for the whole of India, inclushe of the states, 
for the integrity and unity of India must be maintained in 
freedom as in subjection.” The only hind of federation that 
was acceptable to the Congress was one in which “the states 
participate as free units, enjoying the same measure of demo- 
cratic freedom as the rest of India”. 1 * 

The resolution stressed, however, that “the burden of 
earning on the struggle for freedom must fall on the people 
of states”. Yet it was more activist than the earlier' ones. 
Meanwhile a popular movement was continuing in Mysore, 
“The partial success” of the people of Mysore, said 
Gandhiji, had inspired "a new mission of liberty'’ in other 
states.” Mosemcnts developed elsewhere. On 8 December, 
Gandhiji acclaimed the awalening of the people in one state 
after another and declared that there was no half-way house 
between the total extinction of the states and their 
acceptance of fully responsible go\ eminent. Finally he gave a 
naming that the Congress might be compelled to abandon 
its policy of noninterference and advised the rulers “to culti- 
vate friendly relations with an organisation which bids fair 
in the future, not scry distant, to replace the paramount 
power— let me hope, bv friendly arrangement”. 1 * Yet in 
April 1940, Gandhiji joined issue with the socialist leader 
JayapraVash Narayan. when he nilcd out a settlement in 
which the princes will luxe effaced themsehes. He .wrote 

” ItR. 1933, VwL l. P p. 29^300. 

>r Uarifan, IT Seplember 1933. >»/&, 8 December 1933. 
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that he could “only conceive a settlement in which the big 
states will retain their status. In one nay this will be fai 
superior to what it is today; but in another it will be limited 
so as to give the people of the states the same right of self- 
government within their states as the people of other parts 
of India will enjoy. They will have freedom of speech, a 
free press and pure justice guaranteed to them." 13 

The Second World War 

The 1935 Act, in its federal part, was paralysed by the 
opposition of the Congress and the League on the one hand 
and of the princes on the other. In some provinces, the 
Muslim League took over the government. In most. Congress 
took up the responsibility after initial hesitation and, after 
a short period of rather successful working, gave it up during 
the second world war. 

On 18 October 1939, Viceroy Lord Linlithgow stated 
that the British aim in the war, as far as it concerned India, 
was “to further the partnership between India and tbe 
United Kingdom within the empire to the aim that India 
may attain her due place among the great dominions”. The 
Act of 1935 was open to amendment “in the light of Indian 
views”, only "at the end of the war”. 50 On 22 October, the 
Congress Working Committee considered the Viceroy' s state- 
ment and found it '‘unsatisfactory’’. 21 Following the resolu- 
tion, all Congress ministries in the provinces resigned. 

Controversy over the Constituent Assembly 

On 19 November 1939, Gandhiji came all out in support 
of the constituent assembly in the Hazijan. "Hard facts have 
made me a convert”, he wrote, as. he was convinced that 
“the constituent assembly provides the easiest method of 
arriving at a just solution of the communal problem. Today 

J V<L 1910. 

Indian Coruiilniional Documents. VoJ. IV, pp. 121-27. *> /5„ p. 112. 
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we ate unable to say with mathematical precision who re- 
presents whom... But the constituent assembly will repre- 
sent all communities in their exact proportion.” The cons- 
tituent assembly alone could produce a constitution indi- 
genous to the country and truly and fully representing the 
will of the people. "Undoubtedly such a constitution will 
not be ideal, but it will be real.” 

In its resolution on the war on 18 September 19>9, the 
League Working Committee demanded a review of “the 
entire problem of India’s future constitution de novo in the 
light of the experience gained by the working of the present 
provincial constitution of India and the developments that 
have taken place s'mee 1935 or may take place hereafter”. 21 
It also asked for an assurance from the British government 
that no constitutional advance of India should be made 
without the consent and approval of the All-India Muslim 
League.** 

On 14 December 1939, Jirmah made a vitriolic attack on 
Gandhiji’s “sudden affection” for a constituent assembly, 
“which, in the present condition of India, will mean a 
second and larger edition of the Congress”. 

“A truly representative assembly”, he stressed, "presup- 
poses that in order faithfully to express the judgment of the 
people it can only be constituted if sou have a fully deve- 
loped public opinion, an electorate educated and experienc- 
ed, free from sunerstition and capable of judging the vital 
political issues affecting the country, and not as India stands 
todav, composed of castes, creeds, superstitions and provin- 
cial jealousies, quite apart from the main division of British 
India and the Indian states,”* 4 
Almost simultaneously (23 December 1939) a very simi- 
lar attack on the demand for a constituent assembly came 
from the astute British jurist, Maurice Gwycr.*’ In an article 
in Time and Tide, London, on 19 January 1940, Jinnalt 
warned that if the Congress demand for the right of framing 

K /ft, p 118. 25 /ft, p . 120. s*lb, pp, 140-12. 

” Maurice Cwjer, Ctmeacalum Address !o Benares Hindu Unher’itr. 
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India’s constitution through the constituent assemble was 
conceded “the inevitable result” would be a totalitarian Hindi; 
state. 25 

•Complete Independence 

The year 1940 was going to be fateful for India. In early 
1940, the Viceroy visited Nagpur and Bombay and initiated a 
new move for constitutional settlement that would include 
the Muslim League, the princes and the scheduled castes. On 
5 February', he had a meeting with Gandhiji who insisted on 
the expedient of a constituent assembly. No common 
ground was found. After his talk with Gandhiji, the Viceroy 
met jinn, ill who “was clear that it was out of the question 
to go straight to dominion status, or anything approaching 
it”. 07 

On 28 February, the Congress Working Committee met 
at Patna and decided to propose only one resolution in its 
Hamgarh session (19-20 March 1940) demanding “nothing 
short of complete independence” and a constituent assembly. 

It anticipated another civil disobedience movement under 
Gandhij i’s leadership, following withdrawal of Congress 
ministries. 28 The passing of the draft resolution by the Con- 
gress Working Committee was strongly resented by the 
Muslim League and the moderates. 29 The Ramgarh resolu- 
tion, according to V. P. Menon, made the Viceroy “turn his 
back on the Congress” as, “With the Congress in opposition. 
Lord Linlithgow felt, that he should not alienate Muslim 
opinion or rub Jinnali the wrong way." 30 The Viceroy met 
Jinnali on 13 A larch. Only 10 daj-s after this interview the 
famous demand for “independent states of Pakistan” for the 
Indian Muslims was adopted by the League in its Lahore 
session. 31 

Srt rut. 1940, Vot. t, pp. 30-1-5. 

st V P. Menon, The Transfer of Paieer, p. 78. « v . go. 

39 foe. mV. 39 lb . p. fit. 

si IAR, 19*0. Vot. I, pp. 311-12. 

The Pakistan idea, however, vaguely remained on paper until, » itfun 
two fear*, the Crif.pt MMui recognited it as a distinct pchsifoTity. 
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Promise of a Constituent Assembly 

With an offer to expand the Viceroy’s Executive Council 
two categorical announcements of constitutional significance 
were made jn the Viceroy’s statement of 8 August 1940: 32 

(1) The British government could not contemplate the 
transfer of their present responsibilities to any system of 
government whose authority was directly denied by large and 
powerful elements in India’s national minorities. This state- 
ment, haring com eyed a strong assurance to the "powerful” 
minorities of India— especially the Muslim League— bote an 
ominous significance for the Indian National Congress. 

(2) Framing of the constitutional scheme for India would 
he "primarily the responsibility of Indians themselves”. 
Therefore, the British gor eminent would "assent to the set- 
ting up after the conclusion of the war with the least possi- 
ble delay of a body representative of the principal elements 
in India’s national life in order to devise the framework of 
the new constitution.” 

The August offer was definitely the first British official 
admission that constitution-making in India was primarily a 
business of tbe Indians. The nature of this transfer of res- 
ponsibility was, however, kept vague. There was no precise 
definition of the “representative” body. It is therefore diffi- 
cult to read in this statement an assurance of a constituent 
assembly. At the same time, the promise was conditioned 
bv "the due fulfilment of the obligations which Great Bri- 
tain's long connection with India has imposed upon her”. 

The appearance of Japan in the war made Churchill send 
the Cripps Mission. Ther main offer of the Mission was em- 
bodied in the draft declaration of Stafford Cripps”, which 
held out the promise of steps to "be taken for the earliest 
possible realisation of selfgovetument in India”, The propo- 
sals enunciated (1) dominion status and not independence 
for India with freedom to terminate her relationship with the 

** Constitutional Documents, Vol. IV, pp. ISO-51. 

** l Ml. 1012, VqL I, pp. 220-21. 
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commonwealth in future, (2) a federation with right of non- 
accession for any province or state, (3) transfer of responsi- 
bility to Indian hands subject to a treaty with the British 
government covering the rights of religious and racial minor- 
ities and other matters, and (4) new relationship of the 
Government of India with the states and the nonacceding 
provinces. 

The Mission also proposed the setting up after the war of 
a constituent assembly representative of all sections of 
Indians, elected by a single electorate made of the entire 
membership of the lower houses of provincial legislatures. 
This new body would be, in strength, about one-tenth of the 
electoral college. Also, the Indian states would be invited 
“to appoint representatives in the same proportion to their 
total population as in the case of representatives of British 
India as a whole, and with the same powers as British Indian 
members". 

The Cripps plan was rejected by the Congress mainly 
because it was “a postdated cheque” on a bank that appear- 
ed very shaky at the time. But the political significance 
of the Cripps proposal lies in the fact that it was the first 
clear promise of a constituent assembly as well as the first 
British official hint at a partition of India. 


The Cripps Plan and the League 

The hint was immediately picked up by the Muslim 
League. It declared that the right of the nonaccession of 
provinces was a concession to them. Yet the Cripps statement 
was disapproved also by the Muslim League, which said: 

“In the draft declaration a constitution-making body has 
been proposed with the primary object of creating one Indian 
union. So far as the Muslim League is concerned, it has 
finally decided that the only solution of India’s constitutional 
problem is the partition of India into independent zones; 
and it will, therefore, be unfair to the Mussalmans to compel 
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them to enter such a constitution-making body, whose main 
object is the creation of a new Indian union.” 34 

The right of nonaccession of provinces was not able to 
satisfy the League as the existing prouncial boundaries were 
“arbitrarily fixed”. On 16-20 August 1940, the General 
Council meeting of the All-India Muslim League reiterated 
its regret that the Cripps proposals “merely recognised the 
possibility of establishing Pakistan”, through the provision 
for nonaccession, but conceded practically the full Congress 
demand through the promise of a constituent assembly and 
the right of secession of India from the British common- 
wealth. 35 Obviously, the League wanted to clinch the issue 
before the constituent assembly was bom. 

The Coupland Plan 

It was mainly because the proposals of the Cripps Mission 
did not find favour in India, that Reginald Coupland, who 
had come to India in 1941 and was included in the Cripps 
Mission in March 1942, offered his suggestions on the consti- 
tution of India. On the demand for a constituent assembly 
Coupland was strongly critical : 

“It is taken for granted that all Indian patriots want it. 
But in fact it is only the Congress that wants it. The mino- 
rity parties— tlie scheduled castes, for instance, as much as 
the Moslem League— do not.” 3 * 

As “the very essence of the ‘Moslem revolt is its rejection 
of 'numerical democracy’”, the very idea of a constituent 
assembly, be held, “belongs to a period before the communal 
schism had become so difficult to bridge as it is now”. 33 His 
chief emphasis was on the rule of unanimity rather than the 
rule of majority in the matter of constitution-making. And 
for all practical purposes the rule of unanimity would mean 
agreement on all major issues between the Congress and the 

31 Indian Constitutional Documents. VoL IV, np. 171-72. 

“ HR, 1912. Vol. II, p. 25t. 

s* The Constitutional Piobiem in India, Pari III, p. 33. 
s * lb., pp. 31-33. 
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League. “For drafting the constitution the Congress scheme 
for a great constituent assembly directly elected on all-India 
basis seems inappropriate .” 33 A small constituent assembly, 
where all communal questions could be directly thrashed out, 
was, therefore, more desirable than a big one. 

A large amount of provincial autonomy and a centre with 
limited powers formed the central idea of Coupland’s solu- 
tion: “The strength o( Moslem ‘nationalism’ necessitates a 
’weak’ centre or none .” 30 Also, in view of the reluctance of 
the native princes to part with their powers and privileges, 
he endorsed the federal idea, while hoping that some under- 
standing would be reached with the princes. 

Coupland was the first Briton to introduce the idea of 
“regional government” as a compromise between Indian 
unity and the demand for Pakistan. However, Coupland 
suggested that “the principle of regional demarcation should 
be economic, not political”, based on a “river-basin scheme 
India would be divided into four regions, in two of which 
Hindus would predominate and in two Moslems ”. 40 


ib., p. 381. 
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Chapter Three 

BIRTH OF THE CONSTITUENT ASSEMBLY 


The Cabinet Mission Plan 

The Coupland plan directly influenced the Cabinet Mis- 
sion, which came to India in March 1946 and tooh no time 
to realise that the whole constitutional problem of India 
boiled down to the communal question. The Cabinet Mis- 
sion held a conference at Simla to bring about an under- 
standing between the Congress and the Muslim League. 
Smce the effort failed, the Cabinet Mission “decided that 
immediate arrangements should be made whereby Indians 
™y^ ll3e the future constitution of India”.' 

»*£« . the widespread desire for a united India, 
the Cabinet Mission was conscious of "the very real Muslim 
apprehensions about "a purely unitary India, in which the 
Hindus with the greatly superior numbers must be a domi- 

S S ’IT' 1 ?“ re the Mi5!!on Prosed a federation 
T "b'ch provinces would have lull autonomy subject 

affair. der^T"T ° f Cental P°"' IS - as °n foreisn 
the r'ool PPromnneations. They, however, rejected 

ibhedT lA-; . “ n,Jer " Wch ,h ' P^necs could, if they 
on a fa™ St ’“■“’."T”"” “d administrative planning 
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a group for a rimila, purpose. This would indeed 


1 Cabinet MUs, u 
3 lb-, para 12. 


■ 16 Mar 19J6, p,„ 3 , 



Birth of the Constituent Assembly 


31 


be no more than the exercise of their autonomous powers 
in a particular way.” 3 

The union should embrace both British India and the 
states, and should deal with the subjects of foreign affairs, 
defence and communications; and should have the powers 
necessary' to raise the finances required for these subjects. 
The residual powers were to belong to the provinces and the 
states, "The union should have an executive and a legislature 
constituted from British Indian and states’ representatives. 
Any question raising a major communal issue in the legisla- 
ture should require for its decision a majority of the repre- 
sentatives present and voting of each of the two major com- 
munities. . ,*’ 4 

Formula of a Constituent Assembly 

Two very significant suggestions made in this paragraph 
were that: 

(1) "Provinces should be free to form groups with execu- 
tives and legislatures, and each group could determine the 
provincial subjects to be taken in common." 

(2) “The constitutions of the union and of the groups 
should contain a provision whereby any province could, by 
a majority vote in the legislative assembly, call for a recon- 
sideration of the terms of the constitution after an initial 
period of ten years and at ten-year intervals thereafter.” 

While indicating the formation of the constitution-mak- 
ing machinery, the Cabinet Mission felt that the most satis- 
factory method of its composition would be an election 
based on adult suffrage. But, as it would involve umvarrant- 
ed delay, “The only practicable alternative is to utilise the 
recently-elected provincial legislative assemblies as the elect- 
ing bodies.” In order to provide proportionate equality of 
representation to the communities the Cabinet Mission had 
the plan : 


3 lb para 13. 

* lb., para 15. 
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“(a) to allot to each province a total number of scats pro- 
portional to its population, roughly in the ratio of one to 
a million, as the nearest substitute for representation by 
adult suffrage; 

“(b) to divide this provincial allocation of seats between 
the main communities in each province in proportion to their 
population; 

“(c) to provide that the representatives allotted to each 
community in a province shall be elected by the members 
of the community in its legislative assembly.” 5 

The Cabinet Mission tool; an important decision when, 
for these purposes, it recognised “only three communities in 
India, ‘general’, Muslim and Sikh, the 'general’ community 
including all who were not Muslims or Sikhs. As the smaller 
communities would, upon the population basis, have little 
or no representation since they would lose the weigh tage 
which assures them seats in the provincial legislatures”, 
paragraph 20 of the Plan nude the provision for an advisory 
committee of the constituent assembly on the "rights of 
citizens, minorities and tribal and excluded areas”, contain- 
ing “full representation of the interests affected”, in order 
“to report to the union constituent assembly upon the list 
of fundamental rights, the clauses for the protection of minor- 
ities and a scheme for the administration of tribal and ex- 
cluded areas, and to advise whether these rights should be 
incorporated in the provincial, group or union constitution*'. 
The elections would be in the following onler (see table).* 

In order to represent the chief commissioners’ provinces 
there would be added to section A the two members represen- 
ting Delhi and Ajmer-Mcnvara in the Central Legislative As- 
sembly and a member to be elected by Coorg Legislative 
Council. A representative from British Baluchistan would he 
added to section B. The grand total of the assembly's strength 
would thus be 389. 

A temporary difficulty arose on the proposal that as a part 
of the general ’ community the Europeans living in India 

B 16, para 18. 


lb, para 19. 
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TABLE OF REPRESENTATION 

Section A 


Pfoiinces 


Madras 

Bombay 

UP 

Bihar 

CP 

Orissa 


General 


45 

19 
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(mainly Bengal and Assam) should have a separate re P^ 
sentation. Thus, while for Indians there would be rouglU) 
one representative for one million of population, the uro- 
peans of Bengal and Assam, numbering 21,000, would have / 
representatives in tire constituent assembly. After a prates , 
on H June 1946, from Azad, the Congress president, the 
Europeans themselves waived their claim to such, representa- 
tion. 

Grouping 

The most controversial part of the Cabinet Mission plan, 
however, turned out to be the rules of procedure providing 
that after a preliminary meeting of the assembly, where the 
office-bearers and the committees would be elected, the mem- 
bers would divide up into three sections as laid down above, 
frame the provincial constitutions and, if considered neces- 
sary', the group constitutions, and then reassemble to frame 
the union constitution It would be open to a province 
to come out of a group in which it had been placed as 
soon as the new constitutional arrangements would come into 
operation. Such a decision could be talcen by the new legis- 
lature of the province after the first general election under 
the new constitution. A revision of the group or union con- 
stitution could be sought by a province after 10 years of work- 
ing of the arrangement. 

By a peculiar twist of logic the Cabinet Missibn created a 
paradoxical situation. Taking the cue from Coupland, the 
Cabinet Mission anticipated a weak central government for 
India with only powers on foreign -affairs, defence and com- 
munications, and opposed voluntary surrender of provincial 
subjects to the centre on administrative reasons. But it was 
conscious of the need for cooperation among all or a group 
of Indian provinces. Strangely enough, the Cabinet Mission 
found the second tvpc of cooperation (among a group of pro- 
vinces) more feasible and even desirable. Us whole scheme, 
thus, became neither "province-oriented", nor "centrc-orien- 
ted" but "grouponented”. 
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In the union constituent assembly, on the other hand, 
resolutions varying from the provisions of paragtap 
raising any major communal issue would require 
of the representatives of each of the two ma,or com™ 'us 
present and voting. The chairman of le asse 
decide which, if any, of the resolutions raised , 

munal issues and would, if so requested . I 
the representatives of either of the „,n,or communities^,! 
suit the federal court before giving Ins dec “° n , 
grouping and communal voting made i possi 
Muslim League to ensure that the union centre ws "o 
too strong. The League could achieve the ^stance ot 
Pakistan if it could but utilise its maionty in secho 

C to secure strong group constitutions and provncial coo 

stitutions of its own choice even agains p jt j | 

-•Indeed, His Majesty's government was back where t had 
started; the issue was Pakistan versus a un.ted Indra ? nd 
it was on this iss uetbat the battle still raged, wntes 

V p!iittaTwen,ture of the time expressed surprise M^to 

when and how the idea of grouping 1 

Mission. -The Cabinet delegates nppenred to have been 
in the use of the words refeinng to their groupm 
careless in tire use ° Annual Register commentator.* 

proposal”, wrote the 1 " dia " ‘'"p side „ t Azad had actually 
On 6 May 1946, the ^^J^heCongress representa- 
wntten to Pet nek J . stiBe d and disturbed at 
es to the “^'udsomc of the assumptions under- 

discussed by -ns”. 

Congress Apprehensions 

, mi,,™ was something which Congress could 

Compulson cm P s tal])Cr exaggerated apprehension, the 
not swallow. " 

* 1AR, 19.7, VoL I, r- 10k 

» /6„ 1946. Vole T, p. - 
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Congress went to the extent of asserting that once the group 
imposed its constitution on a province it would not be pos- 
sible for any reluctant province to opt out of the group, s 
a result, suggestions that the groups, in the absence at 
any alternative, could be accepted for the time being were 
ignored by the Congress. 

On 24 May, the Congress Working Committee in a re- 
solution demanded that the provinces should, in the first 
instance, have the right to make their choice “whetheror 
not to belong to the section in which they are placed". 10 T* ie 
Cabinet Mission, in reply, made a statement on 25 May 
1946 n pointing out that the Congress interpretation did not 
accord with the delegation’s intentions. “The reasons for 
the grouping of the provinces are well known, and this is 
an essential feature of the scheme and can only be modified 
by agreement between the parties.” The statement of the 
Cabinet Mission also made it clear that the scheme stood 
as a whole, i.e. to be accepted or rejected in toto and that 
the provinces could not leave the . groups, whatever their 
wishes, until after a constitution had been established and 
brought into operation and elections had taken place. 

Tire Cabinet Mission plan, in essence, was thus not a re- 
commendation, but an award, transfer of power being con- 
ditional upon its acceptance. Over and above, the British 
Parliament maintained the supreme right of veto on any 
constitution framed by the constituent assembly in view 
of its solemn obligations to the minorities and the 
princes. The constituent assembly that was .proposed by 
the Cabinet Mission was. therefore, anything but a 
sovereign body like the Philadelphia Convention of 1787 
or the French National Assemblies which framed the 
constitutions of France after the revolutions of 1789 and. 
1848 Tn any way, “tlic machinery devised by the Cabinet 
Mission differed materially from the constituent assembly 
the Congress had in view”. 1 * 


»« lb., p. 1GV 


IK p. 163. 

D. K s«n, Rrr elution by Consent?, p. 166.' 
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While sending the Cri PP s 

on 11 March 1942 m the House wit h the fortunes” 

matters arising out of ou l}° n ^ Mission anticipated an 
of the Indian empire. The PP c the racial and re- 
Indo-British treaty '“"edition of transfer of 

ligious minorities of maia . f or a treaty 

power. The Cabinet Mission also fe t fl* needjo^ ^ 

(paragraph 22) "to P™'* oveim nenfs view in 

the transfer of power . The W ould deal with : 

September 1945 was that sue . re i a tions, (3) 

(1) defence, (2) the conduct of foreign a „ d 

financial obligations betnec t and, possibly, (?/ 

India, (4) relations noth ftelndonsU^^ s 7 ch a treaty, 
minority rights and protection o constituent 

as B. N. Bin held, could he signed- not vnth the 
assembly, but with a ptovrs.onal govemmen . 

The Cabinet Mission, however, °J e,,0 °J^ uU b c im- 
tlrat, given favourable 0““™' j di Irave the common- 
possible for the Government of Into to lea 
wealth and discard all treaty obl.gat.ons. 

The Cabinet Mission and the States 

_ . ibp D rinces demanded the lapse 

From the Cabinet ^hssioi . P ^ ^ out of th e union, 
of paramountcy and their fr without interference 

forming a confederation of then ^ by ^ Q abine t Mis- 
from British India. . ^ 0 f independence by British 

sion that “with the at dc ^ British commonwealth, 

India, whether hitherto existed between the rulers 

the relationship .winch ha h ^ will no longer be possible, 
of the states and the un ^ Kbllncd by the British crown 
Paramountcy can 

B N II.,.’. »'• “ ■** J “"*- 1%3 ’ 

41 ins- , lt hepatic* cl the Mice Stale, p. 62- 

t» Menon. The 
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nor transferred to the new government.” 1 '* The Cabinet 
Mission left the details of this issue to future negotiations 
between the new go\ eminent and the states, but laid down 
“that the states should be gi\en in the final constituent as- 
sembly appropriate representation” which would not exceed 
93. The method of selection “will has e to be determined by 
consultation. The states would in the preliminary stage be 
represented by a Negotiating Committee.” 18 

On 22 May, the Cabinet Mission released a “Memorandum 
on States' Treaties and Paramountcy” 17 which recalled that 
the British government liad declared that if the succession 
government or governments desired independence, no ob- 
stacle would be placed in their way. The effect of these 
announcements was that all those concerned with the future 
of India wished her to attain a position of independence with- 
in or without the British commonwealth. During the inte- 
rim period, which must elapse before the coming into opera- 
tion of a new constitutional structure, paramountcy would 
remain in operation, and would not be transferred to an 
Indian government The princes were advised to conduct 
negotiations with the government of India in regard to their 
tuture regulation of matters of common concern, specially in 
S T C !?! Md > »-« »ch negotiations 
of them “{^“^blc period of time, and since some 

5 - ."f bc incomplete When the new structure 
“nd those Til"l l*™ 5 - 3n ™ d " s ' a ndin g between the states 
Sscmmen y a “" h °' ,he “sion government or 
I f ic so ‘tat the interim arrange- 

ments could conhnne until new agreements were completed. 

Initial Congress Attitude 

beUer'than'the p S * "‘ C P*™ 1 Mis5ion ■>’*" ™ "™d> 

had ten nmmF P ’; n I94 ~ Tllc independence that 
been p.om.sed hedge in b too resttictions . 


4 Cabinet Mission* 
8 /i, pan l*)(ii). 


■ Statement, j 


7 IAR, 19 IS, Vnl. I, ,, p . 210-11. 
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The constituent assembly vrojM tnfo™ndTe pro 

nottbereabtyof asovemipib d>.A [ta . n gI0U phgs 

vinces would be at the mercy „ th defects of an 

of provinces. The scheme had ^ redeem . 

India divided on a communal basi w hicli would 

in, feature of a Mfledged scbeme^^n urh 
have made the provincial uni = ^ dangerous for 

The liberty granted to the pnne perpetuate 

the growth of Indian integration and " “ ' f Without 

fcudS exploitation. would 

control over currency, banking nrofrre ss of the nation 
be too went to direct the economic progress 
under modern industrial con 1 ion . safeguards and 

In the jungle of restrictions, «*■*■*“£ jt 4s difficult 
the balancing of one interest agai com plete picture of 

for the Congress to visualise actor and com^ ^ ^ 

a free, independent and democrat; ^ 1946 

Working Committee o * c the ° centra i authority as con- 
decided that, Tlic limitation system of grouping of 

tained in the proposal, as w structure and was unfair to 
provinces, wealsened the : wtol ^ 3nd Assam and 

some provinces such as the , Sikhs." The Com- 

to some of the felt that, tailing the proposal 

mittce disapproved of tins, b for enlarging and streng- 

as a whole, there was suffi cn^ f ftdly ensuring the right 
thening central autho ^ d ing to its choice in regard to 
of a province to act «* 

grouping. -ijrainst certain other things like 

While raisins objectio fg t in eonstitution-mak- 

nonnationals (E^ ^hat the Congress 

ing tlic Committee deciuc ,, ^ p e Cu l,ar Con 

the proposed eonshtuenj “ ^ when one rcn , c mbeis 

f eS 5 $ VmSTXT 

in the A' c g /ession ^ of opposit io„ to the 

f-nn^rcss-Sociaioi 

, ,«„orr »/ l‘r C “" S "”- P - 

i» Siiaramayy*- ' 
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Cabinet Mission plan, the Congress leadership called for 
the intervention of Gandhiji. Azad emphasised “that by 
accepting the constituent assembly proposal, we shall lay at 
rest one of the longest standing problems”, as Muslim 
League’s acceptance of the Cabinet Mission’s proposals im- 
plied a “united India and one constituent assembly with one 
central government”. 1 * 

It should be pointed out that there were some differences 
between the constituent assembly that was proposed by the 
Cripps Mission and the constituent assembly that was set up 
under the Cabinet Mission plan. The Cripps Mission had pro- 
posed that the size of the constituent assembly should be one- 
tenth of the size of its electorate. Thus the total member- 
ship of the provincial legislative assemblies being 1585, the 
strength of the constituent assembly under the Cripps Mis- 
sion scheme would not exceed 159. The Cabinet Mission, 
on the other hand, proposed a representation of 292, from 
British India exclusive of the three chief commissioners’ pro- 
vinces and British Baluchistan (whose total representation 
would be 4). Secondly, the Cripps Mission had proposed a 
single electoral college made of all provincial assemblies to 
elect the constituent assembly. The Cabinet Mission would 
have the constituent assembly elected by several electorates, 
made of the provincial assemblies.™ 

\et, liVc the Cripps Mission, the Cabinet Mission reject- 
, .? **Pf° ienl of universal adult suffrage as it would lead 

3 "oolly unacceptable delay in the formation of the new 
constitution and had the constituent assembly elected by 
legislative assemblies which themselves had 
I""! " the Govcn * mcnt of India Act. 1935, ac- 

s s, morc 15 ■*”' w 

stSJ?/ , pr0 '; isions " cre concerned the con- 

sented the relit? i'” S * 1 ,er f^ Te< rna de of men who repre- 
sented the rclat.vcly- propertied section of Indians. The poli- 
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tical developments in India, however, had led' to an ■ o 
whelming \ ictory of the Congress in most o e P 
legislatures in elections that took place in V 
its consequent predominance in the cons i e ^ 

The Congress, therefore, did not serious y 0 1 ^ 

part of the Cabinet Mission scheme or even the 
of proportional representation. 

Classification of Membership 

Following was the relative position of / Assemblv, 

British Indian representatives to the Constituent Assembly, 

■when it first ’met : ai „ T 

Out of 296 members from British India 7? ' | n s seC , 
(all Muslim), there being five {roJn UP with 

tion A, Rafi Ahmed Kidwai won a Mush 
■ P“«-- from 

ral seat) in- section A was Asaf Ah , m xion-Lea- 

Delhi. In s’ection B out of 23 KaUm 

eucts, two with Congress tickets (from N 1 * ( ([K)in t ] ie 

Azad and Abdul Ghaffar Khan) and on Leaguers, 

Tuninb). In Section C, 3? Muslim membwjerob 
one' from Krishak Proja Party (A- b- \ Fifteen 

difference with the League was difneu Leaguers, 

members were women of whom 3 were Muslims, all 
The age of the members ranged from - ‘ ^ j64 

The Congress position was sound m sec : >cn ^ 19 seats. 
Seats out of a total of 190 while ^ 10 went 

In section B the League captured xv • ( j )e Unionist 
to Congress, three each to Panthik ‘ Proja 

Party (Punjab). In section C the Lea 2“ ' Congress majo- 
Party got 36 seats, though Assam re t um - n scc tion A 

Tit y (7:3). The independents to the Com- 

and one in section B. In section U one ^ federation, 
’nunist Party and one to the Scheduled Castes 

, , t The Hindu sthan * ear 

- 1 Figures based on IAR, 1946, Vol. H. and 
Book, 1947. 


40 Constituent Assembly of India— Springboard of BecohiUon 

Cabinet Mission plan, the Congress leadership called for 
the intervention of Gandhiji. Azad emphasised ‘ that jy 
accepting the constituent assembly proposal, we shall lay at 
rest one of the longest standing problems", as Muslim 
League’s acceptance of the Cabinet Mission’s proposals im- 
plied a “united India and one constituent assembly with one 
central government”. 1 * 

It should be pointed out that there were some differences 
between the constituent assembly that was proposed by the 
Cripps Mission and the constituent assembly that was set up 
under the Cabinet Mission plan. The Cripps Mission had pro- 
posed that the sue of the constituent assembly should be one- 
tenth of the size of its electorate. Tlius the total member- 
ship of the provincial legislative assemblies being 1585. the 
strength of the constituent assembly under the Cripps , Mis- 
sion scheme would not exceed 159. The Cabinet Mission, 
on the other hand, proposed a representation of 292, from 
Hntisli India exclusive of the three chief commissioners’ pro- 
vinces and British Baluchistan (whose total representation 
would be i). Secondly, the Cripps Mission liad proposed a 
single electoral college made of all provincial assemblies to 
elect the constituent assembly. The Cabinet Mission would 
have the constituent assembly elected by several electorates, 
made of the provincial assemblies.” 

Yet, like the Cripps Mission, the Cabinet Mission reject- 
ed the expedient of universal adult suffrage as it would lead 
to a “wholly unacceptable delay in the fonnation of the new 
constitution" and liad the constituent assembly elected by 
the provincial legislative assemblies which themselves had 
been elected under the Government of India Act, 1955, ac- 
cording to which not more than 15 per cent of Indians had 
the right to vote. 

So far as the electoral provisions were concerned the con- 
stituent assembly was. therefore, made of men who repre- 
sented the rclativcly-properticd section of Indians, The poli- 

«» hr. m-s. vd. ii. rp. us-tt. 

(oOnlgtii o! July election* In fltitiih India were com- 

jleinl. 
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tical developments in India, however, had led to an over- 
whelming victor}’ of the Congress in most of the provincial 
legislatures in elections that took place in early 1946 and 
its consequent predominance in the constituent assembly. 
The Congress, therefore, did not seriously object to this 
part of the Cabinet Mission scheme or even the formula 
of proportional representation. 

Classification of Membership 

Following was the relative position of parties among the 
British Indian representatives to the Constituent Assembly, 
when it first met : 2t 

Out of 296 members from British India 75 were Leaguers 
{all Muslim), there being five non -League Muslims. In sec- 
tion A, Rafi Ahmed Kidwai won a Muslim seat from UP with 
a Congress ticket, -;The other Congress Muslim (in a gene- 
ral scat) in "section A was Asaf Ah, the one member from 
Delhi. In section B out of 23 Muslims three were non-Lea- 
guers. two with Congress tickets (from NWFP— Abul KnJain 
Azad and Abdul Ghaffar Khan) and one Unionist (from the 
Punjab). In Section C, 35 Muslim members were Leaguers, 
one' from Krishak Proja Party (A. K. Fazlul Huq whose 
difference with the League was difficult to trace). Fifteen 
members were women of whom 3 were Muslims, all Leaguers. 
The age of the members ranged from 25 to 75. 

The Congress position was sound in section A with 164 
seats out of a total of 190 while Muslim League had 19 scats. 
In section B the League captured 19 seats, whereas 10 went 
to Congress, three each to Panthik Akali the Unionist 
Party (Punjab). In section C the League ami Krishak Proja 
Party got 36 seats, though Assam returned a Congress majo- 
rity (7:3). The independents numbered seven in section A 
and one in section B. In secHon C, one seat went to the Com- 
munist Party and one to the Scheduled Castes Federation. 

51 Figures Lased on IAR, 2946, VoL II, and The Uindusthan Year 
Book, 1947. 
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PARTIES, COMMUNITIES AND INTERESTS 
IN THE CONSTITUENT ASSEMBLY 
Hindus {escludins Scheduled Ca'te Hindus) : 

Con;re»s 156 

r a >»»i>t i 


Communist 


1 

Landlord 


3 

Commerce and Industry 


2 


Total 

163 

Sc heduted C«IM : 

Congress 


29 

Scheduled Castes Federation 


1 

lnioni‘1 


1 


Total 

31 

Muslims : 

Muslim League 


73 

Congress 


3 

Krtshalt Proja 


1 

l nionist 


I 

Sahid Jirga (Raluchi'tan) 

1 


r 4sr 

80 

An/lo-lndiant : 



Congress 


3 

tr titan Christians : 

Omjrrss 


6 

Varus : 

O'itgreis 


3 

Itarktrard Tribes : 



4 

It.il/-pendenis 


2 . 


Total 

6 

SlUs 

Congress 


1 

I’snthik Akali* 


3 


Total 

4 

Total for iintish India 


296 


* On 10 July 1914. tl*" I'ratinidhi ranlhil Ihmfd, tlie representattTc Sikh 
organisation. in a riwnisj nnjrr the presidentship of Col. N Iran Jan 
S.ejh t.ill, decided to Lojcutl tlie Constituent AtvnU; 

ceU.s and until Punjab was partitioned. They joined the Constituent 
Assembly only after aa assurance from tlse Congress of sympathetic »ap- 
I' <1 to «• cause, (Wen la August 1915. 
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COMPARATIVE POSITION OF PARTIES IX THE TROVISCHL ASSESlBUES 


& 

s3 

Congress 

1 £ 6 

« ■§ eS 

Parties 

ML 

' ! 
i 

VMS 

SCF 

CPI 

Others 


* Assam 

SB 

3 

31 

0 

0 

0 

16 

C \ 

. Bengal 

86 

0 

113 

1 

1 

3 

46 


['Bihar 

98 

5 

34. 

0 

0 

0 

IS 


j Bombay 

125 

0 

30 

1 

0 

2 

17 


j CP and 








A 1 

! Berar 

'92 

0 

13 

1 

0 

0 

6 


) Madras 

165 

0 

29 

0 

0 

2 

19 


l UP 

153 

7 

54 

0 

0 

0 

14 


LOrissa 

47 

0 

4 

0 

0 

1 

8 


fNWFP 

30 

2 

17 

0 

0 

0 

1 

B- 

j Punjab 

SI 

0 

73 

0 

0 

0 

51 


[Sipd 

18 

4 

27 

0 

0 

0 

11 


Source : Figures based on IAR, 1946, Vol. I. pp. '230-31, 


Congress Position vis-a-vis the Constituent Assembly 

On 20 May 1946, Azad, as Congress President, wrote to 
Pethick-LaUTence asserting the independence of the proposed 
constituent assembly, 

“The assembly itself, when formed, will in my Committee's 
opinion be a sovereign body for the purpose of drafting the 
constitution unhindered by any external authority, as well for 
entering a treaty. Further that it will be open to the assembly 
to vary in any way it likes the recommendations and proce- 
dure suggested bv the Cabinet Delegation."" 

The reply of Pet hick- Lawrence was quite precise. “We 
think", be wrote, “the autJiorityand the constituent assembly 


as JAR, 1946, Vol I. p. 161- 
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and tlie procedure which it is intended to follow are clear 
from the statement. Once the constituent assembly is form- 
ed and working on this basis, there is naturally no inten- 
tion to interfere with its discretion or to question its deci- 
sions. When the constituent assembly itself has completed 
its labour. His Majesty’s government will recommend to 
■Parliament such actions as may be necessary for the cession 
of sovereignty to the Indian people, subject only to the pro- 
risions which are mentioned in the statement and which 
are not, we believe, controversial, namely adequate provision 
for the protection of minorities and willingness to conclude 
a treaty to cover matters arising out of the transfer of 
power.”* 1 

The resolution of the Congress Working Committee of 
24 May 1946 raised the same point and received the same 
reply, which was not acceptable to the Congress. The atti- 
tude of the Muslim League to this particular question is not 
clear from this correspondence.** It is, however, obvious 
that protection of the League’s interests was one of the 
major objectives of the limitation imposed on the constitu- 
ent assembly tliat was likely to be dominated by the Con- 
gress. And in spite of the express Congress desire to Bout 
the limitations of the Cabinet Mission scheme, none of them 
was relaxed by the British government. 

The greatest Congress mistake, however, lies not in the 
fact that it wanted to turn the constituent assembly in- 
to a sovereign body, but its growing belief that the assembly 
was actually soscrcign. It fell to Jinnah to repeatedly ham- 
mer the point that under the Cabinet Mission plan the con- 
stituent assembly was a greatly circumscribed machinery, fox 
that was his greatest bargaining asset. On 27 July 1946, at 
the meeting of the League, Jinnah said : 

“It is no use imagining things. The constituent assembly 

” MU* ion's Statement, 22 May 1946. /6, p. 162. 

*' Vide Jenningi, The Constitutional Problems in Pakistan, pp. 8-9. 
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is not a sovereign body. Either we accept this view or not 
if we accept the view that it is not a sovereign body, the 
only honourable course open to us is to treat it for what it 
is. It is an assembly summoned by the Viceroy, who has 
been appointed by the British government. It is not going 
to be a sovereign body by a statement or show of bravado.”--' 
The most significant point about the status of the con- 
stituent assembly is that it was convened not by any national 
provisional go\ eminent but by the British government 
who regarded it merely as a conference of the dele- 
gates of the major political parties in this country'. This 
Was exactly what Reginald Coupfand had suggested a 
few years earlier, though recommending a smaller size. 'Hie 
restrictions were imposed on the constitution-making body 
ob\iously on the assumption that, unless guided by the 
British, the Indian communities would fail to arrive at any 
agreed formula regarding the constitution. The limitations 
on the powers of the constituent assembly to change the 
composition and procedure of work and even give its own 
interpretation to the clauses of the Cabinet Mission’s state- 
ment could be disregarded only when complete communal 
harmony was reached. Until then any attempt of the 
parties to modify any of the provisions of the Cabinet 
Mission plan Was destined to be unsuccessful as the British 
Parliament still retained the right to veto over the trans- 
fer of power. The procedure of constitution-making in 
India was thus intended to be similar to that in Canada 
and Australia where, notwithstanding the people's approval 
of the constitutions, their legal authority was- sanc- 
tioned by the British Parliament. Transfer of power was 
conditional upon the acceptability of the constitution to the 
League as well as the British government 


IAR, 1916, VoL U, p. 167. 



Chapter Foot 


CONSTITUENT ASSEMBLY VERSUS 
INTERIM GOVERNMENT 


Scope of the Interim Government 

“While the constitution-making proceeds”, declared the 
Cabinet Mission, “the administration of India has to he 
carried on. Wc attach the greatest importance, therefore, 
to the setting up at once of an interim government having 
the support of the major political parties.” 1 

The scope of the interim go\ eminent was only “to carry 
on the administration of British India until such time as a 
new constitution can be brought into being”. 3 At the Simla 
Conference between the Cabinet Mission and the Indian 
leaders (5-12 May 1W), negotiations for replacing the 
Viceroy’s Executive Council by an interim ministry of four- 
teen members (six Congress nominees including a Scheduled 
Caste Hindu member, five League nominees and three repre- 
sentative members of other communities to be nominated by 
the Viceroy) were held. The major point of Congress-League 
difference on which the talks failed was the Congress insist- 
ence on its right to nominate two nationalist Muslims from 
its own quota Acceptance of the demand by the League 
would raise the Muslim strength to seven in a fourteen- 
member cabinet. 

Congress League Tussle 

Jinruh however had a different plan. If on the esc of the 
transfer of power, which was then only a matter of time. 
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the Muslim League failed to be recognised as the sole re- 
presentative of Indian Muslims, it would suffer a tremen- 
dous strategic defeat. The effect of the interim government 
on permanent decisions over the future of India was realised 
by all. On 16 June 1946, the Viceroy issued invitations to 
fourteen Indians "to serve as members of the interim govern- 
ment, on the basis that the constitution-making will proceed 
in accordance with the statement of May I6th”. 3 Fi\e of them 
belonged to the upper-caste Hindu community and were 
members of the Congress. One Scheduled Caste member was 
also a Congressite. Five Muslim members were Leaguers. 
One representative each from the Silch, Parsi and Indian 
Christian communities belonged to no party. The Scheduled 
Castes still being considered a minority community, parity 
was sought to be established between the caste-Hindti Con- 
gressites and the Muslim Leaguers as the sole representatives 
of the Muslims of India. 

The was unacceptable to the Congress. The parity 
between the Congress as an upper-castc Hindu or- 
ganisation and the Muslim League as the sole Muslim 
organisation was considered as essentially unfust. The" 
Congress also wanted the inclusion of a nationalist Muslim. 
Besides the Parsi member. N. P. Engineer, who was an 
official, was not considered by the Congress as a representative 
Parsi. Therefore the Congress Working Committee re- 
jected on 26 June the interim government plan, but accept- 
ed the long-term plan of the constituent assembly. But then 
it objected to the grouping arrangement, as it considered 
that the plan would be unjust to the Congress-majority 
provinces of Assam and NWFP and to the Sikh minority of 
the Punjab. 4 

Subject to certain conditions the 'Muslim League was 
ready to join the interim government. When the Congress 
refused to join, the Muslim League wanted to form the 
interim government even without the Congress. The Cabinet 
Mission and the Viceroy evidently found no sense in having 
3 JAR, 1946, VdL J, pp, 170-7J. 

* !b-, pp* 175-76. 
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such an interim government. On 19 June, Lord WaveU 
announced the formation of a caretaker government for the 
time being. The elections to the constituent assembly were- 
held in July 1946 in spite of the opposition from the league. 
The League however took part in the elections. 

On 6-7 July, the AICC approved the 26 June resolution of 
the Working Committee and elected Javvaharlal Nehru as- 
the Congress President on 10 July, javvaharlal Nehru in 
a press statement categorically announced that the Congress 
had no intention to abide by the grouping arrangement pro- 
posed by the Cabinet Mission. He also said that the Congress 
had only agreed to join the constituent assembly and regard- 
ed itself free to change the Cabinet Mission plan as it thought 
best. 1 The statement has been considered unfortunate by 
mans'* but it was consistent with the hitherto enunciated 
stand of the Congress which had misread the Cabinet 
Mission’s mind in Pethick-LawTence’s letter of 22 May 1946- 
Jinnah, who had already been angered by the Viceroy’s- 
unwillingness to form the interim government with only the 
Muslim League, reacted immediately. He issued a statement 
that the statement by the Congress President demanded ar 
review of the whole situation. 1 The League Council met at 
Bombay on 27-30 July and, withdrawing the acceptance ot 
the Cabinet Mission scheme as a whole, called for "direct 
action”. The League blamed the Viceroy for going back on 
his promise and insisting on the participation of the Congress 
in the interim government, even though the Congress, by 
putting several conditions on the Cabinet Mission plan, had 
virtually rejected it. The League also emphasised that the 
Congress had only agreed to join the constituent assembly 
which it considered as a sovereign body. The League was 
afraid of the brute majority of the Congress in such a consti- 
tuent assembly, which would result in the suppression of 
minority interests. 8 

8 Indian Constitutional Docummtt . Vol. 11. pp. 23243. 

•fW. for SnManc*. Auil. India Vint Freedom, p. 1S5. 

T Indian Constitutional Documents. Vot. 137 r>p. 237-39 
•ft, pj». 2»Mt. .’ " 
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Formation ot the Interim Government 

The Viceroy renewed his effort to form an interim govern- 
ment on 22 July, granting the Congress freedom to nominate 
six members (including a Scheduled Caste Hindu). The 
Muslim League would nominate its five members. Three 
other members (a Parsi, a Sikh and an Anglo-Indian) would 
be nominated by the Viceroy. Distribution of portfolios 
would be decided after the parties agreed to join. Such an 
interim government, the Viceroy was sure, would enjoy the 
status of a dominion government with least interference by 
the British government. The Viceroy would welcome a con- 
vention, if freely agreed to by the Congress, that major com - 
munal issues would be settled by the assent of both the major 
parties. 

Jinnah rejected even this offer as it was not based on 
Congress-League parity and as he apprehended that the 
Congress would not follow the “convention” of respecting 
minority interests in a cabinet under its dominance. On 8-10 
August 1946, the Congress Working Committee accepted 
the offer of the interim government and evasively repeated 
their acceptance of the Cabinet Mission plan “in its 
entirety”. 8 The Viceroy immediately requested the Congress 
President Jawaliarlal Nehru to form the interim government. 
Nehru sought the cooperation of Jinnah who objected to 
the status of the interim government. Unless it was another 
version of the Viceroy's Executive Council, the position was • 
unacceptable to the League. 10 No agreement could be reached 
between Nehru and Jinnah. 

Hence came the Direct Action on 16 August 1946, which 
immediately resulted in a series of communal riots all over 
the country. In the midst of this situation the personnel of 

0 IAR, 1946, Vol. II, p. 105. 

lrt Nehni-Jiunah Correspondence; IAR, 1946, VoL II, p. 222. 
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the interim government was announced on 24 August. Most 
of the members were congressites, three members belonged 
to the Sikh, the Indian Christian and the Parsi communities. 
Of the Congress members one was a Scheduled Caste Hindu, 
three were nationalist Muslims. Two seats remained vacant. 
A communique said that the Viceroy’s Executive Council 
had resigned. It also stated that five seats would be allotted 
to the Muslim League whenever it agreed to join the 
government. 11 

On the same day, Wavell, in a radio broadcast, desired 
that the work of the constituent assembly should begin as 
early as possible, stressing “that assurances have been given to 
the Muslim League that the procedure laid down in the 
statement of May 16th regarding the framing of provincial 
and group constitutions will be faithfully adhered to; that 
there can be no question of any change in the fundamental 
principle proposed for the constituent assembly in paragraph 
of the Cabinet Mission's Statement or of a decision on 
any main communal issue without a majority of both the 
major communities; and that the Congress is ready to agree 
that any dispute of interpretation may be referred to the 
federal court”. He hoped “that the Muslim League will re- 
consider their decision not to take part in the plan”. 12 

Nehru, in a broadcast, a few days after joining the interim 
government (7 September 1946) said that Congress was 
“perfectly prepared to and have accepted the position of sit- 
ting in sections which will consider the question of forma- 
tion of gToups”, and that "we do not look upon the consti- 
tuent assembly as an arena for conflict or for the forcible 
imposition of one view point over another”. 11 

11 The Statesman, 25 August 1946. 

•MAR. 1916, VoL II, p. 229 

" Q U0 '*<1 hy Sitaramayya in The History of the Indian National Con - 
gress, VoL II, p. eelit. 
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The League’s Participation in the Interim Government 

There passed some time, however, before the purport of 
Nehru’s latest statement and its inconsistency with the state- 
ment of 10 July became clear. On 2 September the interim 
government took office; and negotiations with the League 
continued. On 13 October, Wavell was able to persuade the 
League to join the interim government. Three Congress 
members having resigned, fi\e Leaguers joined the interim 
government on 22 October 3946. After some bargaining the 
portfolios were redistributed. 

The effort of the Viceroy to have a coalition government 
was in the hope that, a long period of its working might have 
some healing effect on the strife-tom country. But the posi- 
tion contained some constitutional anomalies. So far as the 
interpretation of the Cabinet Mission plan was concerned, 
"neither the Congress accepted the standpoint of tfie Cabi- 
net Mission in respect of grouping nor did the Cabinet 
Mission give up its point of view”. 14 Until the day of its 
acceptance of office no Congress resolution or statement did 
suggest that the Congress had accepted the interpretation of 
the Cabinet Mission. While the Viceroy invited the Congress 
to form the interim government, it must be assumed that, 
lie was aware of the position and invited the Congress in 
spite of it. On the other hand, while the Muslim League 
joined the interim government, it did not cancel its Bombay 
resolution of 29 July, which had rejected the Cabinet Mission 
plan in toto. 

Yet the move was a judicious one on the part of the Viceroy, 
who hoped that joint working of the two parties might lead 
to some understanding between them. In such a situation 
the convening of the constituent assembly had naturally to 
be postponed till December. But then, difficulty arose out of 
the Congress eagerness to convene the constituent assembly 
as early as possible and the persistent refusal of the Muslim 
League io participate immediately in any long-term project. 

•i N. C. Roy. Towards Framing the Constitution of India, p. 173. 
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In a letter to Jinnah, written on 6 October, Nehru hoped 
that if the League finally decided to join the interim govern- 
ment, it would simultaneously decide to join the constituent 
assembly. On 7 October, Jinnah replied emphasising that 
the question of the long-term plan should stand over until 
a better and more conducive atmosphere was created and 
agreement was reached on points of difference. Wavell wrote 
to Nehru on 23 October: 

"I have made it quite clear to Mr JinnaK . . . that the 
Muslim League’s entry into the interim government is con- 
ditional on the acceptance of the schemes of the Cabinet 
delegation contained in the statement of 16 May and explain- 
ed in the statement of 25 May and that lie must call his coun- 
cil at an early date to agree to it." 1 * 

He also wrote that Jinnah had agreed to join the constitu- 
ent assembly as well as the interim government. Jinnah, 
however, on 26 October, the day before the League joined 
the interim government, told the press that he had “never 
for a single moment conveyed to the Viceroy anything by- 
way of assurances or otherwise, except that the long-term 
plan could only be considered and decided by the Council of 
the All-India Muslim League.” 1 * 

In the Cabinet Mission’s statement on 16 May the interim 
government plan was not integrally connected with the long- 
term plan of constitution-making. The interim government 
was necessitated because “while the constitution-making 
proceeds, the administration of India has to be carried on”. 
The integral connection of the interim go\ emment with the 
constitution-making body was, like the interpretation of the 
"grouping” clause, an afterthought It was assumed only 
when the Viceroy issued his invitation on 16 June. Ever 
since the Muslim League took office the Congress pressure 
on the Viceroy for the former’s participation in the consti- 
tuent assembly went on increasing. The Congress forgot that 

»'• IAR, 19 IS, VoL n, p. 281. 

** The Statesman, 27 October 1946. 
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the 16 May statement had not been, and could not be, 
-accepted by itself in toto. 

Summoning of the Constituent Assembly 

On 20 November, a government press note said that it 
iiad been finally decided that the preliminary meeting of the 
constituent assembly would be held at New Delhi on 9 
December. On the same day, the correspondence between 
the Viceroy and Jinnah was released to the press. The Viceroy 
had written to Jinnah on 5 November asking him to hold 
the meeting of the League Council at an early date to con- 
sider the acceptance of the 16 May statement. He wanted 
to know from Jinnah what assurance he needed. Jinnah in 
reply reminded him that the Congress had not so far accept- 
ed the 16 May statement in toto, as in all official documents 
and statements the Congress leaders expressed their reser- 
vations about the grouping clause. As the Congress had not 
budged from its position, it would be “futile” for him to 
summon the meeting of the League Council. 17 

On the same day, invitation was issued to all members of 
the constituent assembly to attend its .session. Jinnah declined 
the invitation. On 21 November 1946, Nehru addressed the 
Meerut session of Congress and reiterated the “two basic 
principles” of the formation of the interim government 
They were “firstly, that it should work as a team, and, 
secondly, that Muslim League could only join it if it accept- 
ed the long-term plan”. He held that the League had 
“accepted both the principles although Mr Jinnah used 
roundabout phraseology, but now the League say that the 
interim government is neither a cabinet nor a coalition and 
that the Muslim members form a separate bloc”. For the 
first time, however. Nehru appeared pessimistic about the 
constituent assembly: 

“Mr Jinnah has tried to get the constituent assembly post- 
poned sine die. If it is so postponed now, it may be said to 
be postponed for ever. I am not enamoured of this consti- 

** ln&an Constitutional Documents, VoJ. IV, pp. 257-58. 
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tuent assembly, but we have accepted it and should male 
the best use of it for our benefit. I do not expect that this 
will be the last constituent assembly. When our freedom 
becomes ampler we shall have another constituent 
assembly.” 1 * 

On the eve of the convocation of the constituent assembly. 
Prime Minister Attlee made a last-moment bid to solve the 
deadlock by inviting the Congress, League and Sikh leaders, 
along with Wavell, to London for talks. Nehru, Liaquat Ali 
and Baldev Singh went to London, but the talks failed. 
Nehru returned on 8 December and said: “The main point 
about the constituent assembly has been tliat it is a self- 
governing and selfdetermining body and any kind of imposi- 
tion from outside wall not be welcomed. It has been our pur- 
pose all along to make the constituent assembly as represen- 
tative as possible of all groups in the country, but if some 
people unfortunately keep away, this cannot be allowed to 
stop the functioning of the constituent assembly as a 
whole.” 1 * 

On 6 December, the British government, at the failure of 
the London talks, issued a statement 50 reiterating “the view 
that the decisions of the sections -should, in absence of an 
agreement to the contrary, be taken by a simple majority vote 
of the representatives in the sections". The British govern- 
ment noted that though this view had been accepted by the 
Muslim League, the Congress had put forward a different 
view, asserting that the true meaning of the statement, read 
as a whole, was that the provinces had the right to decide 
both as to grouping and as to their own constitution. 

The British government reasserted “that the statement of 
16 May means what the Cabinet Mission have always stated 
was their intention. This part of the statement, as is interpret- 
ed, must therefore be considered an essential part of the 
scheme of 16 May.’ It was hoped by the British govem- 
18 The Statesman, 22 November 1916. 

,a J6-, 9 Decemlier 1946, 
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mcnt, however, that other questions of interpretation might 
be submitted to the federal court with the consent of both 
the parties. On the matter immediately in dispute, the British 
government urged the Congress to accept the view of die 
Cabinet Mission in order that a way might be opened for 
the Muslim League to reconsider its attitude. "If, m spite 
of their reaffirmation of the intention of the Cabinet Mission, 
the constituent assembly desires that this fundamental point 
should be referred for a decision to the federal court such 
a reference should be made at a very early date. It wall then 
be reasonable that the meetings of the sections of the consti- 
tuent assembly should be postponed until the decision o 
the federal court is known." Finally, the British govern- 
ment made it clear that, "should the constitution come 
to be framed by a constituent assembly in which a large sec- 
tion of the Indian population had not been represented. His 
Majesty’s government could not, of course, contemplate-as 
the Congress have stated they would not contemplate— forcing 
such a constitution upon the unwilling parts of the country. 

The British government, however, did not show any incli- 
nation to postpone the holding of the assembly The Con- 
gress now took a position which complied with the 16 May 
statement, but not with the statement of 25 h W 
the Cabinet Mission and thus pointed out the contradiction 
between the two. The Congress was ready to the extent ot 
sitting in sections but was opposed to the enlisting of 
province in any group, for constitutional and admmistratne 
purposes, wherein the province would consider its interests 
unsafe. Joining a group, thus, still remained an 
for the Congress Under such circumstances, further post- 
ponement of the convening of the constitution-niaUng body 
and a trial of the working of the interim govemmen mean- 
while, for a rather long duration, was perhaps the onlv alter- 
native. This might not necessarily mean the postponement 
of the transfer of power, for a free national government xm 
a better authority to convene the constituent assemble. By 
all estimates it is'icco-nised that the convenm- of the const.- 
tuent assembly without the League was ill-timed. 



Chapter Five 


CONSTITUENT ASSEMBLY VERSUS THE 
MUSLIM LEAGUE 


The Constituent Assembly Meets 

On 9 December 1946 the Constituent Assembly met in 
the Constitution Hall, New Delhi, at 1 1 of the clock in the 
morning. According to the programme set by the Congress 
Experts Committee, J. B. Kripalani, Congress President, 
proposed the name of Sachchidananda Sinha, the seniormost 
member of the Constituent Assembly, for the temporary 
chairmanship of the Assembly. The chairman took his seat 
with perfect dignity and immediately started on business. He 
read three congratulatory meassages from abroad, gave his 
ruling on an election dispute concerning the member from 
Baluchistan and nominated Frank Anthony as his deputy. 
B. N. Rau read out Sinha’s address. A total of 207 members 
presented their credentials on the same day. 

On the next day a resolution was moved by Jawaharlfll 
Nehru, and seconded by Govind Ballabh Pant, proposing the 
provisional adoption of Central Legislative Assembly rules and 
standing orders until permanent rules were framed. It was 
passed after some discussion. So was passed another resolution 
confirming the existing organisation of the Constituent 
Assembly office pending final decision of the Assembly. 

Controversial Move 

The first controversial subject that was taken up by tbe 
Constituent Assembly was a resolution on the Committee on 
Rules of Procedure of the Constituent Assembly moved by 
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hnpalani.- Regarding the scope of the rules Krip*n,sa,d 
that the original draft had included the words . 
committees”, but he dropped them as they were superfluous . 
The Assembly Rules included the rules for 
mittees* That the reference to sections and committees w 
not just "superfluous”, and had been droppe out ,f a special 
consideration, was found, when Surest, Chandra Banenee ="d 
Svama Prasad Moolcherjec of Bengal respectively most ec 1 and 
seconded an amendment to the resolution pn 3 P° s ‘"f * C ,”. e 
Hon of the words "sections and committees . Moohtotee 
areued that “when the sectional assemblies will meet each 
may frame its own rules of procedure. The question may ' th- 
arise whether the Constituent Assembly « ® ‘““ t 11 » 
authority to frame rules of procedure for 
Reference has then been made to the resolu‘,on vh,ch gave 
authority to the Rules Committee to frame rules and «« 

doing their work. 3 

When, in view of t ££? M. R 

amendment, Nehru adi . |^ rom Bombay with a Con- 
Jayahar, the libera lad . ’ resolutio „. ‘'Remember tire 

gress tielcet, opposed ore as ud by express terms to 

word 'sections, he '?,, ncc of their future formation. Rc- 
legislate for them m ®?“ . actions. Remember 

member ‘sections me scc tions there is likely to be — 

further that in B dct3ncc G f a certain gronp 

almost ccTtamly to o f today and who may be prc- 


— certainly to be “ today an d who may be pro- 
of men who are not p sections begin to function. That 
sent prSfh^e Sy under a feeling of 

• cad. mi*—*' nK -W;CS: 

a Loe. cU. 
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suspicion, if not hostility. Would you like to legislate for 
them in advance at this stage, or would you not let the matter 
remain where it is, namely, that as the word ‘Assembly* 
prima facie would include ‘sections’ no rules can be framed 
by sections ‘A’, ‘B' and ‘C’ which are in conflict with the rules 
of the Assembly?. . . Remember that this group of men is not 
present here today and is, besides, watching these proceedings 
with jealousy and suspicion to discover whether you are taking 
anything out of their hands and deciding it finally in advance 
of their arrival? If jou do so may it not interfere with their 
future arrival here in a friendly and trustful atmosphere?” 5 

The Assembly— a Sovereign Body ? 

The resolution, as amended, was carried. The next day (11 
December 1946) the Committee for Rules of Procedure was 
elected without contest On the same day Rajendra Prasad, 
then a member of the interim government, was elected per- 
manent chairman of the Constituent Assembly. In reply to 
the congratulatory speeches of the members of the Consti- 
tuent Assembly he made a speech, the following portion of 
which is significant : 

This Constituent Assembly has come into being with a 
number of limitations, many of which we will have to bear in 
mind as we proceed. But it must also be borne in mind that 
the Assembly is a sovereign body and is fully competent to 
conduct its proceedings in the manner it chooses to follow. . . 
I also believe that it is competent to break the limitations 
attached to it at its birth.”* 

Nehru spoke in the same vein while, in the next meeting 
or the Assembly (13 December 1946), he moved the resolu- 
tion on “Aims and Objectives” and said : 

^ ou all know that the Constituent Assembly is not what 
many of us wished it to be. It has come into being under par- 
conditions and the British government has a hand in 
Its birth. They have attached to it certain conditions. We 

* 16 , p. 27. 
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accepted the State Paper which ■nay'* 
of this Assembly after serious c ignore 

endeavour to work within .ts 1 rm^But must not^gn 
the source from which the Asse y h ( ], 0 f the peo- 
We have met here today ’ because o 0 f 

!“fn%Ss d o’f t lhTma^or the Indian people and by 

to fulfil them. , . ,T. a ii have 

"1 am sorry, there are so many absentees - 
to be careful that we do nothing w 1 ^ at p tc game 

in others or goes against any P n " c 'P ‘'V;, B ,j t0 adrance, 
time, manifest that when a ^eonntr,^ # ^ 
no party or group can stop it. bers vv jU continue 

met in the absence of some ° ’ ““J" all costs ."- 
functioning and try to carry ou 


The Objectives Resolution 


me vDjwtivw 

Tire Contituent Assembly ^l^^^vcrel^repaWic 
solve to proclaim India as an 1 P a constitution for 
and draw up for her future ^ s]l Ijldi:1> the Indian stales, 
a union of the territories of outside British India 

and such other parts of In territories as were willing 

and the states as well as such ?«'« '^"““cign India, 
to be constituted i"‘n *¥ p with thch existing 

Therein the said ,cm, °" e ’ aJ ]nil ,| lt he determined liv 
boundaries or with such ot ,, CC ording to the law 

the Constituent Assembly andt emattcr a ^ ^ rf 
of the Constitution, would possess ann s 

autonomous units together wa i , d he derived from 

The sovereignty of the Consh.ut.on frcc dom 

the people wlio would seen 1 L niinorities, back- 

^XTtSSHSs, td depressed and other backward 
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. w ^..ititution would maintain the integrity of the 

territory of the republic and its sovereign rights on land, sea 
and air according to justice and the law of civilised nations. 

On 16 December 19-16, the first speaker on the Objectives 
Resolution, M. R. Jayabar, moved an amendment scebing - in 
adjournment of the consideration of the Objectives Resolu- 
tion. His point was “that within the limits of the power 
which the Cabinet Mission’s statement of 16 May accords to 
this preliminary meeting, it cannot validly lay down any funda- 
mentals, however stretchy they may be, of the Constitution. 
That must wait until we meet in the sections and the provin- 
cial constitutions have been prepared. At that stage, the two 
other parties, the Muslim League and the Indian states, are 
expected to be present. . . We are no doubt a sovereign body 
as you, sir, very rightly remarlced but we are sovereign within 
the limitations of the Paper by which we have been created. 
Wc cannot go outside those limitations except by agreement 
and the two other parties being absent, no agreement can be 
thought of.” 9 

His amendment, in a way, challenged the orderliness of 
Nehru’s resolution. But as the latter had already been moved, 
the chairman allowed both the resolution and the amendment 
to he discussed.* 9 This resulted in a long-drawn debate which 
ended only when the chairman on 21 December declared the 
postponement of consideration of the Objectives Resolution 
until the resumption of the Assembly after the Christmas 
tcccss. 

A number of forces operated behind this postponement 
There was strength in Jayabar’s argument which was vindicat- 
ed by the great lawyer representative of the depressed 
classes, B. R. Ambedbar. It was realised by everybody except 
the diehards that, in spite of the solemn character of the 
Objectives Resolution, its adoption would put an additional 
hurdle before the effort of persuading the League to join the 

* |>. 57. Undoubtedly, the Objectives Resolution was a precious 

document ot ihe democratic aspirations of a newly-freed people. Vet 
it was basically a political document and had no economic outlook. 
*I6,p.70. is lb, p- 72- 
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Assembly. Also, as V. P. Menon notes, the suggestion was 
“backed outside the house by Sir Sultan Ahmed (Constitu- 
tional Adviser to the Chamber of Princes) and the Devvans 
of Hyderabad, Tiavancore, Mysore and Bikaner”. 11 


The Working Committee' s Stand 

The Congress Working Committee was in session at Delhi 
from 8 to 22 December 1946 to consider the statement of 
the British govemmenton 6 December. On 23 December, the 
Working Committee issued a statement pointing out that the 
several governmental statements of the period were clearly in 
addition to and variation of the Cabinet Mission’s statement 
of May 1946, on which the whole scheme of the Constituent 
Assembly was based. It said that, according to the 16 May 
statement, the provinces were intended to be autonomous, 
subject to the union controlling certain specified subjects. 
Paragraph 19 laid down inter alia the freedom for sections to 
meet, for decisions to be taken as to whether groups should 
be formed or not and for any provinces to elect to come out 
of the group in which it might have been placed. Already, in 
their resolution of 24 May 1946, the Working Committee had 
pointed out what appeared to be the divergence between the 
basic principles and the procedure suggested, in that a measure 
of compulsion was introduced which infringed tire basic prin- 
ciples of provincial autonomy. 

“The Congress made it clear that their objection was not 
to provinces entering sections but to compulsory grouping and 
the possibility' of a dominating province framing a constitu- 
tion for another province entirely against the wishes of the 
latter.” 

The Working Committee then cited a letter dated 15 June 
1946, from the Viceroy to the President of the Congress, in 
which the Viceroy Itad assured the latter that the statement 
of 16 May did not make grouping compulsory and that 


r The Transfer of Power, p. 331. 
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it left the decision to tlie representatives of the provinces 
concerned, sitting together in sections. Considering the 
6 December statement as both “an addition to and an inter- 
pretation of” the earlier statement, the Working Committee 
regretted that the British government’s intervention, long 
after the members of the Constituent Assembly had been 
elected, “has created a new situation which is full of peril for 
the future”*. The Working Committee was still of opinion 
tliat “the interpretation put by the British government in 
regard to the method of voting in the sections is not in con- 
formity with provincial autonomy”. 11 

Tire Working Committee thus rightly pointed out the 
everchanging interpretation by the British government of 
the grouping clause. But one serious political problem was 
already obvious to everybody. Unless the grouping clause 
was accepted by the Congress with the Anglo-Leagne inter- 
pretation, the League was definitely not joining the Consti- 
tuent Assembly. And if the League did not join the consti- 
tution making body, could it live up to its purpose? In any 
case, though the Cabinet Mission plan left enough scope for 
provinces to step out of the groups, the Congress leaders at 
that time thought that such opting out would be difficult, 
after elections were held according to the plan, if not entirely 
impossible. Nevertheless, the Congress Working Committee, 
in its earnestness to get the participation of the League in the 
Constituent Assembly, left the decision to the A1CC and 
requested the Congress representatives of the Constituent 
Assembly to postpone consideration of important issues to a 
subsequent meeting. 

Rules of the Assembly 

On 21 December, the Report of the Committee on Rules 
of Procedure was presented by K. M. Munshi. 18 The Commit- 
tee recommended tha^the permanent chairman of the Con- 

■*IAR, 19 15. VoL II, pp. 126-29. n CAD, VoL I, p. 167. 
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stituent Assembly would be called the President. He would 
fix the dates of its meetings (Rule 8}, and "be the guardian 
of tlie privileges of the Assembly, its spokesman and represen- 
tative and its highest executive authority” (Rule 27/3) . 

In all matters relating to the procedure of the conduct of 
business, the decision of the chairman would be final. Provid- 
ed that when a motion raised an issue which is claimed to be 
a major communal issue, the chairman shall, if so requested 
by a majority of the representatives of cither of the major 
communities, consult the federal court before giving his deci- 
sion (Rule 23) . 

Rule 23-A provided that the functions of the Advisory 
Committee, referred to in paragraphs 19 and 20 of the State- 
ment of the Cabinet Mission, would he to initiate and consider 
proposals and to make a report to the Assembly upon funda- 
mental rights, clauses for the protection of minorities and the 
administration of tribal and excluded areas, "and it shall be 
the exclusive function of the Assembly to take decisions upon 
such reports and further to decide the question of the incor- 
poration of these rights in the appropriate part of the Consti- 
tution.” 

Rule 59 laid down the application of the principle of pro- 
portionate representation in all elections to the Constituent 
Assembly. 

Rule 62 provided that the provisions of these rules would 
apply mutatis mutandis to the sections and the committees 
of the Assembly. 

Rule 63(1) provided that, before the settlement of the 
constitutions of the union and tlie provinces and the decision 
on the formation of groups, the provincial legislatures would 
be given an opportunity to express their views on the drafts 
of such constitutions and on the question of formation of a 
group constitution. 

Nothing was mentioned about summoning the Assembly, 
which, evidently, remained the Govcmor-Gcnerars preroga- 
tive. However, there would be no dissolution "except by a 
resolution assented to by at least twothirds of the whole 
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number of members of the Assembly” (Rule 7). The limita- 
tion on the powers of the Assembly is apparent from the fact 
that it was for the Governor-General to change the name of 
the chairman to that of the president or surrender the power 
of dissolution by the issue of the India (Provisional Constitu- 
tion) Order on 14 August 1947. 

On 21 December, the election of the Constituent Assem- 
bly’s Negotiating Committee (to talk with the states) toot 
place. On 23 December, the Assembly also elected the Creden- 
tials Committee, the House Committee and the Finance and 
Staff Committee. All these elections were uncontested, 4 he 
Assembly considered its«budget in camera on 21 December. 

The AlCC Stand 

The resolution of the Working Committee (December 
1946) was considered in the AlCC meeting in Delhi on 
5 January 1947 which declared that a reference to the federal 
court of the communal issues arising in the Constituent As- 
sembly “has become purposeless and undesirable owing to 
the recent announcements made on behalf of the British gov- 
ernment. A reference could only be made on an agreed basis, 
the parties concerned agreeing to abide by the decision given.” 

The AlCC was firmly of the opinion that the constitution 
of a free and independent India should be framed by the 
people of India on the basis of as wide an agreement as 
possible There must be no interference whatsoever by any 
external authority and no compulsion on any province or part 
of a province by another province. The AlCC realised and 
appreciated “the difficulties placed in the way of some pro- 
vinces, notably Assam, Baluchistan, Sind and the NWFP 
and the Sikhs in the Punjab, by the British Cabinet’s scheme 
of 16 May 1946, and more especially by the interpretation 
put upon it by the British government in their statement 
of 6 December 1946.” The Congress could not be a party 
to anv such compulsion or imposition against the will of the 
people concerned, vet anxious for the satisfactory progress of 
constitution-making, the AlCC agreed “to advise action in 
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accordance with the interpretation of the British government 
in regard to the procedure to be followed in the sections”, 
but stressed “that this must not involve any compulsion on 
a province and that the rights of the Sikhs in the Punjab 
should not be jeopardised. In the event of any attempt at such 
compulsion, a province or a part of a province has the right 
to take such action as may be deemed necessary in order to 
give effect to the wishes of the people concerned.” 1 * 

The AICC resolution was evidently a modification of the 
earlier stand of the Congress and it was passed against severe 
opposition from a substantial minority including the Con- 
gress Socialists. Yet it would really mean nothing more than 
Congress agreement to sit in the preliminary meetings of the 
sections, with the reservation of the right of provinces to leave 
a section meeting in case of any coercion or compulsion. It 
also reserved the right for a part of a province and for the 
Sikhs of Punjab to secede in similar cases. 

Following this resolution. Gopinath Bardoloi, Prime Minis- 
ter of Assam, declared on 7 January that Assam was "prepared 
to sit in sections in the Constituent Assembly, but Assam 
demands exactly what the Muslim League demands from the 
union centre. If the Muslim League has apprehensions about 
the union centre forcing its brutal majority on the minority, 
Assam has greater apprehensions about a brutal majority in 
groupings with Bengal.” 11 Simultaneously, demands among 
the Sikhs of Punjab and the Hindus of Bengal were grow- 
ing for partition of the provinces. 

Second Session of the Assembly 

The next meeting of the Constituent Assembly was sche- 
duled on 20 January 1947. But the Muslim League, having 
no intention to join it, fixed its Working Committee meet- 
ing on 29 January, When, the second session of the Assembly 
started, the debate on the Objectives Resolution continued. 
Javatar said that as the Muslim League had not so far shown 

JAR. 1917. YoL l pp. 114-15. 
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any intention of joining the Constituent Assembly, it was no 
use further holding up the Objectives Resolution. Nehru 
wound up the debate on 22 January. He regretted the delay, 
but considered it justified, "because we have always balanced 
two factors. One, is the urgent necessity of reaching out goal, 
and the other, that we should reach it in proper time and 
with as great unanimity as possible.” However, "there has 
been waiting enough”. The Objectives Resolution was car- 
ried unanimously. 1 * 

The second session also disposed of some routine work like 
setting up of the Steering Committee, Advisory Com- 
mittee on Minorities, Tribal Aieas and Fundamental Rights, 
Business Committee, and Union Powers Committee, 
electing Haiendra Coomer Mukherjee as the Vice-President 17 
and passing the budget of the Assembly. A letter from the 
only communist member Somnath LaYiiri, complaining that 
his house had been suddenly searched by the police damaging 
his papers and notes relating to the Assembly, was read. The 
Vice-President ruled that he had nothing to do with it. 18 

Looking for a United India 

While proposing the formation of the Committee on Sub- 
jects assigned to the union centre. Rajagopalachariar said 
on 25 January 1947 that "if one thing is more clearly decided 
in Ilis Majesty’s government’s statement than anything else, 
it is this, that there shall be only one sovereign state in India. 
It has been decided clearly beyond all possibility of doubt 
that a division of India into two sovereign states is not to be 
thought of in this connection. This explains many of the 
tilings we are doing and will remove many of the misunder- 
standings tint are likely to arise. . . If the League comes in, 
they come in on an express understanding that India shall 

14 CAD, YoL II, p. 503. 

lf On 16 July 1917 H. C MuU,frj« an< l y. T. Kmlm.mtchari were 
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be only one sovereign state, abandoning their separatist 
■policy. . . Let us give them ample time to come.” 15 

The Congress, thus, tool: the sovereignty of the Consti- 
tuent Assembly for granted and decided to make use of it. 
The League Working Committee met at Karachi from 31 
fanuaxy to I February 1947 and gave the Congress a rebuff 
by resolving that the Congress had destroyed the foundations 
■of the Cabinet Mission plan and no possibility’ of compro- 
mise was left. 

With regard to the Congress contention that "if a consti- 
tution comes to be formed by a Constituent Assembly in 
■which a large section of the Indian population had not been 
represented, such constitution would not be forced upon any 
unwilling parts of the country”, the League alleged that the 
AICC resolution "completely distorts the meaning and appli- 
cation of this principle and makes this an excuse to instigate 
a section of the population of Assam, the North-West Fron- 
tier Province, the Sikhs and even Baluchistan to revolt against 
the decision that might be taken by the relevant sections sit- 
ting as a whole and by simple majority vote. In the opinion 
of the Working Committee of the All-India Muslim League, 
the subsequent derision of the Assam Provincial Congress 
not to abide by the procedure laid down for sections and its 
reiteration that 'the constitution for Assam shall be framed 
by her own representatives only' is a direct result of this insti- 
gation and is a step taken by Assam congressmen in collusion 
with all-India leaders of the Congress.*' 

The League Working Committee also objected to the pro- 
ceeding of the Constituent Assembly, particularly to the pass- 
ing of the Objectives Resolution in the League’s absence. The 
Objectives Resolution was fundamental to the future consti- 
tution, as it "speaks of a republic of ‘union’, functions and 
power vested in the 'union' or as arc inherent or implied in 
the union 3nd resulting therefrom, and talks of present boun- 
daries, states and present authorities, the residuary powers, 

* 9 Jb., p. 333. 
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powers being derived from the people, minority rights and 
fundamental rights.” 

The League had objection to the appointment of several 
committees including the Advisory Committee, referred to in 
paragraph 20 of the statement of the Cabinet Mission and 
the passing of the Rules of Procedure, particularly Rule 63, 
through which sections were sought to be controlled. The- 
appointment of the Union Powers Committee, before the 
setting of the group constitutions was regarded as violative of 
Cripps’s interpretation of the Cabinet Mission plan issued 
25 May 1946. 

It was clear to the League tliat “the Constituent Assembly 
in which only the Congiess party is represented has taken 
decisions on principles and procedures some of which exceed 
the limitations imposed by the statement of 16 May on the 
Constituent Assembly’s functions and powers at the prelimi- 
nary stage and which further impinge upon the powers and 
functions of the sections. By taking these decisions in the 
Constituent Assembly and by appointing a packed committee 
consisting of individuals chosen by the Congress, the Congress 
has already converted that truncated Assembly into a rump 
and something totally different from what the Cabinet Mis- 
sion’s statement has provided for.” 

The League reasserted that the proposals of 16 May could 
only be given effect to and earned out if the two major parties 
agreed to accept them. The Congress had not accepted 
them at any stage although the Muslim League had accepted 
by their resolution the statement of 16 May 1946, as far back 
as 6 June 1946. But in view of the fact that the Congress re- 
fused to accept the proposals in toto and unequivocally, the 
Muslim League had to withdraw its acceptance on 29 July 
1946. Finally, they declared “that the elections to and there- 
after the summoning of the Constituent Assembly, in spite 
of strong protests and most emphatic objections on the part 
of the Muslim League, were ah initio void, invalid and illegal 
as not only the major parties had not accepted the statement 
but even the Sikhs and the Scheduled Castes had also not 
done so and that the continuation of the Constituent Assern- 
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My and its proceedings and decisions are ultra vires, invalid 
and illegal and it should be forthwith dissolved.” 20 

The League Intransigence 

There jvas, at the same time, not the slightest intention, on 
the part of the League, to make the interim government a Suc- 
cess. While taking part in the interim government the 
Congress had decided to work under a system of collective 
responsibility. But from the very day the Muslim League en- 
tered the government, it refused to work as a team with 
the Congress. Leaguers never attended the cabinet meetings 
•except on invitation from the Viceroy. That is to say, the 
Muslim League was determined to reduce the interim govern- 
ment to the Viceroy’s Executive Council. Abul Kalam Azad 
describes the League’s attitude in the following way; 

“They were in the government and yet against it. In fact 
they were in a position to sabotage every move we took.” 21 

The biggest controversy arose in respect of two important 
portfolios: Home, held by Vallabhbhai Patel, and Finance by 
Liaqat Ali. They came to a head-on clash when Liaqat Ali, in 
his budget proposals, suggested a 2$ per cent tax on all business 
profits of more than one hundred thousand rupees. “This was 
interpreted”, says V. P. Menon, “in Congress circles as an 
attempt to penalise the Hindu capitalists (who largely financ- 
ed the Congress) and to bring about dissension among the 
tight wing and the socialist group within the Congress party,” 2 -’ 

Liaqat Ali’s move was undoubtedly very- clever and intend- 
ed to expose the weakness of the Congress in regard to its rich 
patrons. Abul Kalam Azad notes that “Sardar Patel and Sri 
Rajagopalachari in particular wete violently opposed to his 
budget”. 2 * It was Mountbatten’s first job, after arrival, to solve 
this deadlock Under such a strained relationship it was but 

IAR, 1947. Vol. I. pp. 149-51. 

51 India Fin* Freedom, p. 175. Also, wde Rajendra Prasad, Autobiogra- 
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natural that there would be a parting of the ways. Already in 
the Congress the demand had risen that unless the League- 
entered the Constituent Assembly, it must quit the interim 
government. On 12 February 1947, Nehru addressed a letter 
to the Viceroy demanding resignation of the League mem- 
bers from the interim government. Two days later Vallabhbhai 
Patel in a press conference announced the Congress decision 
to withdraw from the interim government if the League mem- 
bers were allowed to remain in it. 24 The wheel had turned full 
circle. All prospects of Congress-League collaboration were 
unceremoniously buried. 


Menon, The Transfer of Power, pp. 335-37. 



Chapter Six 

CONSTITUENT ASSEMBLY AND PARTITION 


Hint at Partition 

The final refusal of the League to Join the Constituent 
Assembly created a critical situation. If the League members 
were asked to resign from the interim government, it would 
have serious consequences. If the Congress was allowed to 
resign, on the other hand, there might be a disaster. It was 
also not possible for the British to hold on power much 
longer. Already, the Congress Socialists and the communists 
had declared their hostility' towards the Cabinet Mission's 
proposals. 

On 20 February, Prime Minister Attlee, therefore, made 
a vital statement on the floor of Parliament. 1 He regretted 
that there were still differences among the fndian parties 
which were preventing the Constituent Assembly from 
functioning as a fully representative body, though the Bri- 
tish government desired to hand over their responsibility to 
authorities established by a constitution approved by all 
parties in India in accordance with the Cabinet Mission's 
plan. “The present state of uncertainty is fraught with dan- 
ger and cannot be indefinitely prolonged. His Majesty’s 
government wish to make it clear that it is their definite 
intention to take the necessary steps to effect the transfer- 
ence of power to responsible Indian hands by a date not 
later than June 1948.” But, if it should appear that such a 
constitution would not have been worked out by a fully 
representative Assembly before tliat time, the British gov- 
ernment would hare to consider “to whom the power of the 


1AR, 19i7, Viol. I. rp. M2-43. 



Constiluent Assembly o/ India — Springboard oj Resolution 


central government in British India should be handed over, 
on the due date, whether as a whole to some form of cen- 
tral government for British India... or in such other way 
as may seem most reasonable and in the best interests of 
the Indian people”. 

Although the final transfer of authority might not take 
place until June 194S, preparatory measures must be taken 
in hand in advance. As the first of such measures, Attlee 
announced the termination of the war-time appointment 
of Wavell and the appointment of Mountbatten “who will 
be entrusted with the task of transferring to Indian hands 
responsibility for the Government of India”. 

If the Cabinet Mission’s plan was based on the “region- 
alism” of Coupland, the 20 February 1947 statement of 
Attlee had something fundamentally common with the 
Cripps plan in that both these plans anticipated a partition 
of the country in the event of a disagreement between the 
major parties of India. Yet other questions remained. In res- 
pect of the states, British policy was to give them freedom 
to bargain their own position in the new dominion. The 
British government wanted to “negotiate agreements in 
regard to matters arising out of the transfer of power with 
representatives of those to whom they propose to transfer 
power”. Such “matters” included “the British commercial 
and industrial interests in India" which, they hoped, could 
“look forward to a fair field for their enterprise under the 
new conditions”. 2 

Congress Determination 

The Congress, nevertheless, was determined to go on with 
the constitution-making. As events moved inevitably to- 
wards a climax, communal tension grew in the country. 
Within a fortnight the non-Leaguc ministry of the Punjab 
fell and governor’s rule was imposed. Under such circumst- 
ances, the Congress Working Committee met to make 
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a last bid for achieving the League's cooperation in 
view of Attlee’s statement on 20 February 19-17. In 
this meeting, held on 6-8 March 1947, the Working Com- 
mittee passed a few resolutions emphasising the voluntary 
character of the Constituent Assembly and inviting the co- 
operation of the League in the constitution-making.’ The 
League still marked time until the controversy on Liaqat Ali 
budget made feelings too bitter for any possibility of recon- 
ciliation. 

In April 1947, demands for partition of Bengal and the 
Punjab were put forward by most of the non-Muslim parties. 3 4 
While Jinnah bitterly opposed the move for partition of the 
provinces, Rajendra Prasad, in a press statement from New 
Delhi, said that if there was to be a partition of India, it 
should be as complete and thorough as possible, including the 
partition of Bengal and the Punjab. 5 * 

Third Session 

The third session of the Constituent Assembly was due to 
start on 25 April 1947. Meanwhile, at the governors’ con- 
ference on 15 April Mountbatten gave out the definite in- 
tention of partitioning the country if no solution was soon 
found. 5 Therefore partition became almost inevitable, 
and the subsequent interparty discussions were all based 
on this assumption. Nehru's statement at the All-India 
States' People’s Conference, held from 18 to 20 April 
1947, was by far the last official invitation of the Congress to 
the League to join the constitution-making body. Nehru 
said there that though representatives of Indian states and 
the Muslim League had not entered the Assembly, despite 
frequent invitations, the door was still open for the League. 
But he wanted to make it clear that the Assembly would go 
ahead with the task of framing a constitution. 7 

3 Indian Constitutional Documents, Vol. IV, pp. 282-83, 

4 IAK, 1947, Vol. I. pp. 238 & 215. « /&„ pp. 24647. 

9 The Statesman, Calcutta. 16 April 1947. 

r IAK, 1947, Vol. I, p. 211. 



74 Constituent Assembly of India— Spring board of Revolution 

On the opening day of the third session of the Constituent 
Assembly, while submitting the first report of the Com- 
mittee on Union Powers, N. Gopalaswami Ayyangar request- 
ed for a postponement of consideration of the report, as he 
thought that, in view of further political developments, the 
report might need overhauling in future. He also wanted 
to submit at a later date a supplementary report. 

The major factors which compelled him to plead for time 
were : 

“The coming in of the Muslim League is not yet officially 
ruled out. There is still a possibility of their coming in, 
though the probability is perhaps very small. Should this 
possibility materialise, it would be only just and reasonable 
that the debate on so important a subject, as the subjects and 
powers to be assigned to the union centre, should be held 
in a house which contains a full representation of the Mus- 
lim League. Whether they will come in ot not will he de 
finitely known before the June-Julv session of this Assem- 
bly. . . 

“Then, Sir, there are the Indian states— a number of re- 
presentatives of Indian states have joined us today but there 
is a very large number still to come in . . . Thirdly, Sir, there 
is the question of the present political conversations. The 
decisions on those conversations will be available in all pro- 
bability before we meet again in the June-July session.”® 

Partition Decision 

Mountbatten, on the other hand, was only too eager to 
amve at a prompt solution of the “Indian problem". But 
his talks with the patty leaders, particularly with Jinnah and 
Iris colleagues, convinced him that there was no prospect of 
an agreed solution and that an alternative plan for 
the transfer of power liad to be found and implemented 
without loss of time, in order to ease tire growing political 
tension. “Thus”, as Menon observes, “within six weeks of 
lus arrival and after constant and ceaseless effort. Lord 
* CAD, Vol. 10, p. 381. 
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Mountbatten had produced a plan which marked the first 
stage towards the transfer of power.” 9 

"After full consultation with Indian political leaders", 
Mountbatten declared on 3 June 1947‘° that British govern- 
ment was formulating the new plan, though it had “no 
intention of attempting to frame any ultimate constitution 
for India” which was “a matter for the Indians themselves”. 
The plan did not preclude "negotiations between communi- 
ties for a united India”. Yet, “any constitution made by this 
(Constituent) Assembly cannot apply to those parts of the 
country which are unwilling to accept it". Partition was, 
therefore, inevitable by implication, though negotiation for a 
united India was not ruled out. 

In order to ascertain the washes of the people of Bengal 
and the Punjab, the plan provided that the representatives of 
the Muslim-majority districts and the representatives of the 
other districts to the provincial legislative assemblies would 
sit separately to decide whether the provinces would be parti- 
tioned. If even one part of a particular provincial legislature 
decided in favour of partition, the province would be parti- 
tioned. If both parts agreed to remain united, they would 
decide to which constituent assembly they would belong. 
The legislative assemblies of Sind and British Baluchistan 
would also, at special meetings, decide which constituent 
assembly they would join. The British government con- 
sidered the position of NWFP as "exceptional”. “Two of 
the three representatives of this province are already partici- 
pating in the existing Constituent Assembly. But it is clear, 
in view of its geographical situation and other considerations, 
that if the whole or any part of the Punjab decides not to 
join the existing Constituent Assembly, it will be necessary 
to give the North-West Frontier Province an opportunity to 
reconsider its position.” So, there would be a referendum in 
tint province. 

In the predominantly non-Muslim province of Assam the 
Sslhet district had a majority of Muslims. In case of a dcci- 

* The Transfer of Potter, pp. 333-57. 
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sion for partition of Bengal, Sylhct would get a referendum 
to choose whether it would or would not join the Muslim 
part of Bengal. 18 Sslliet, along with the contiguous Muslim- 
majority areas of adjoining districts were to join “Eastern 
Bengal”, the rest of Assam would continue in the Constituent 
Assembly. 

Consequences of Partition 

Consequent upon the possible partition, the number of 
representatives to which each area would be entitled was as 
follows: 

Province Central Muslim Sikh Total 

S>thrt district 12 0 3 

Vest Bengal 15 4 0 19 

Last Bengal 12 29 0 41 

Vest Punjab 3 12 2 17 

East Punjab 6 4 2 12 

In accordance with the mandates given to them, the repre- 
sentatives of the various areas would either join the existing 
Constituent Assembly or form a new constituent assembly. 
British policy in respect of the Indian states remained as 
under the Cabinet Mission's plan. It was proposed to in- 
troduce legislation shortly to implement the transfer of power 
on the basis of dominion status, the dominion (s) having the 
Tight to opt out of the commonwealth. 

The most important change introduced by the 3 June plan 
in the wotting of the Constituent Assembly was the aboli- 
tion of the communal veto. So far as the communal ques- 
tion was concerned, the Constituent Assembly of India could 
■wort independently. The Constituent Assembly was thus 
promoted to the status of a really free body, though its au- 
thority would still apply to the states only to the extent of 
their negotiated acceptance of it Transfer of power remain- 
ed subject to an agreement between the British government 
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and the successor authority or authorities on matters arising; 
out of the transfer of power. 

Acceptance of the 3 June declaration involved the parti- 
tion of the country, consequent upon the splitting up of the 
Constituent Assembly into two parts. Sind, Baluchistan 
and, after a referendum on 20 July 1947 which was boycotted 
by the Khudai Khidmatgar Party, the North-West Frontier 
Province went wholly to Pakistan. The Punjab, Bengal and 
Assam (after a referendum in Sylhet on 14 July 1947) were 
divided. This brought down (East) Punjab's representation 
to the Indian Constituent Assembly to 6 general, 4 Muslim 
and 2 Sikh and (West) Bengal’s representation to 15 general 
and 4 Muslim. On Z2 July 1947, by a government press-note, 
the Governor-General fixed the representation of Assam 
minus Sylhet (a part of which remained with Assam) at 6 
general and 2 Muslim. 

New elections took place in West Bengal, East Punjab- 
and Assam. AH general seats in West Bengal and Assam 
went to the Congress and some sitting members were drop- 
ped. 17) e only communist member, Somnath Lahiri, lost his 
seat. B. R. Ambedkar returned from Bombay, with a Con- 
gress ticket, in the vacancy caused by the resignation of Jaya- 
kar. All Muslim seats of Bengal went to the League. In 
East Punjab, all general seats and one Sikh scat went to the 
Congress. The other Sikh seat went to the Akali party'. The 
four Muslim seats went to the League. In the new* house, 
the total strength of British Indian representatives came 
down to 229. 


rosmo't 

Section A : 

1. Congress 

2. Muslim League 

3. Independent 


THE PARTIES (BRITISH INDIA ) 

: 164 (General — 163, Muslim—])* 
: 19 (Muslim) 

: 7 (Cenerat) 


Total 


: 190 
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Section B {East Punjab) : 


1. Congress 

2. Muslim League 

3. A kali 


7 (General — 6, Sikh — 1) 
4 (Mu*ljm) 

1 (Sikh) 


Section C (West Dengal A Assam) : 


1. Congress 

2. Muslim League 


: 21 (General) 
: 6 (Muslim) 


INTEGRATED PARTY POSITION IX THE CONSTITUENT ASSEMBLY 
(THREE SECTIONS) 

1. Congress . jjo 

2. Muslim League . on 

3. Alcali I j 

4 . Independent . -j 

Total . 229 

A New Assembly 

"r ! ^ ° n 5 ,une l9W > a i°‘ nt meeting of 
ConsKh h” C i I,st ‘ t “ t, °" Commmittee and the Provincial 
mS hfth decided ,tat t,1!: limitations in.- 

ronstimtin 11 19d6 sta tement “on the form of the 

St” “ d „ ,he procedure to be followed in the Consti- 
m the if? 1,0 lo ; S " “ !led "Consequent ehanges 
ifl pmeeduse should be earned out." Even- 
stitaZn hrf n raad !al 0 f0nn the W parts of the con- 
e ConsKh r f ""S' 0 of »«, by which time 

tl^Consf tumt^s^nMy would also become the Union 
legislature. Indeed after the middle of August the Con- 
Family .UhT"'’ ’’, d distincll >' maintain its dual role. 
S’i, f ', hc St,tl!s ' represen ta tires, when it 

mired- A ™ ° | aS n’ e Un '° n Le S isla ture, should be esa- 
rnmed . A spec.al subcommittee of 9 members rrrrs also set 
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up to examine the necessity of changes in the Objectives 
Resolution. 

On 7 June 19-47, however, another joint meeting of the 
two committees, with Rajendra Prasad in the chair, decided 
that the 3 June 1947 statement had not altogether invali- 
•dated the Cabinet Mission plan. Yet the centre-unit relation 
-was now made alterable. The grouping scheme also could 
be modified. On 12 July 1947, the special subcommittee de- 
cided that the Objectives Resolution did not require any 
change, at least immediately. It was never changed. 11 

Participation of the League’s Rump 

On 14 July 1947, when the fourth session of the Consti- 
tuent Assembly started, 23 Muslim League members took 
seats. Deshbandhu Gupta (Delhi), who had earlier replaced 
Asaf Ali, asked whether the League members still subscribed 
to the two-nation theory. He demanded that as a sovereign 
body the Constituent Assembly should not permit a mem- 
ber, who subscribed to the two-nation theory and did not 
subscribe to the Objectives Resolution, to sign the register. 
He wanted the ruling of the President, who did not consider 
it a matter of ruling, but a matter of right of one who had 
been elected. 12 

The President in his opening address referred to the 
changes that had followed the 3 June declaration. Sri Prakasa 
-wanted a ruling of the President on the position resulting 
from the new elections : 

“We were told that once the Constituent Assembly was 
elected, neither any changes would be made in its constitu- 
tion nor could any outsider have any authority dr control 
over it. It appears to me that all these changes have taken 
place according to the statement of the Viceroy— a proceed- 
ing which is improper, unjust, illegal and contrary to the 
rules.” 13 


11 Minutes of the joint meeting. 
»CAD, VoL IV, p. 535. 
p. 54!. 
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Sri Prakasa, obviously, regarded the Viceroy bound by 
Ihe rules of the Assembly. The President admitted that 
the changes were the result of the Viceroy’s statement and 
the consequent action taken by him. “But I believe that 
everyone has consented to these changes being made and so 
also have we done. The question of invalidity, therefore, does 
not anse. Moreover, now no one from among the members 
who had been formerly elected and have now' lost their 
membership has submitted any petition against the termina- 
tion of his membership. The newly elected members are 
members of this Assembly and shall continue to take part 
in its proceedings.” 14 

On the same day, presenting a further report of the Order 
of Business Committee, K. M. Munslii spoke of the "many 
and momentous changes” that had occuned due to the ? 
June plan. He described 16 May plan as “the parricide’s 
bag which was invented by ancient Roman law-” out of which 
India had got released at last ! 

“We have no sections and groups to go into, no elaborate 
procedure as was envisaged by it, no double majority clause, 
no moie provinces with residuary powers, no opting out, no- 
revision after ten years and no longer only four categories 
of powers for the centre. We, therefore, feel free to form 
a federation of our choice, a federation with a centre as 
strong as we can make it, subject of course to this that the- 
Indian states have to be associated in this great task on a 
footing of the four categories of power and such further 
powers as they choose by agreement to cede to the centre. 
Therefore, Sir, I personally am not at all sorry that thi? 
change has taken place.” 11 

Under the recommendation of the Order of Business Com- 
mittee, Rules of Procedure of the house were amended iir 
order to drop all references to sections and groups. On 

11 lb., 542. 

11 lb., pp. 544-45. (Munsbi personally regarded it a “fundamental 
error ^ to looV upon the Muslims as a political minority, ride hi* 
Pilgrimage to Freedom ", p. 62.) 
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25 July, the Assembly passed Sri Prakasa’s resolution \ali- 
dating all elections to the Assembly since the acceptance of 
the 3 June plan. 1 ® It was only now that the Constituent 
Assembly, for all practical purposes, became independent. 

Transfer of Power 

The Indian Independence Bill was introduced in the Bri- 
tish Parliament on 4 July 1947 in order to create two “inde- 
pendent dominions'’, making a technical departure from 
the Statute of Westminster, which had merely provision 
for dominions. The act defined 1 ' the Indian Constituent 
Assembly as the Constituent Assembly, "the first sitting 
whereof was held on the ninth day of December, nineteen 
hundred and fortysix”, modified by the exclusion of the 
members representing the territories due to go to Pakistan. 

Section 6, subsection I of the act provided that, '"Hie 
legislature of each of the new dominions shall have full power 
to make laws for that dominion, including laws having extra- 
territorial operation.” This would necessarily imply that no 
law and no provision of any law made by the legislature of 
cither of the new dominions would be void or inoperative 
on the ground of its repugnance to the law of England, or 
to the provisions of any act of the British Parliament, in- 
cluding the Indran Independence Act itself, or to any order, 
rule or regulation made under any such act. The powers of 
the dominion legislatures would include the “power to repeal 
or amend any such act, order, rule or regulation insofaras it 
is part of the law of the dominion" (section 6, subsection 2). 

Subsection 3 of section 6 gave unlimited power of 
assent to the Governor-General “in His Majesty's name to 
any law of the legislature of that dominion”. Disallowance 
by His Majesty or reservation for His Majesty’s significa- 
tion of a law would no longer apply in case of the two do- 
minions. It was in this respect that the Indian Indepen- 
dence Act was a definite improvement on the Statute of 

lb., d. 567. 
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Westminster. No law of the British Parliament and no ordcr- 
in-council passed after 15 August 1947 would be automati- 
cally operative in the dominions (subsections 4 and 5). 

This unlimited legislative competence of the Assembly 
would cover constitutional legislations for the dominions 
(section 8, subsection 1). Subsection 2 of section^ S 
provided that “except in so far as other provision 
was made by or in accordance with a constituent 
law”, enacted by the Constituent Assembly of the dominion, 
“each of the new dominions and all provinces and other 
parts thereof shall be governed as nearly as may be in ac- 
cordance with the Government of India Act, 1945''. The 
provisions of the 1935 Act, and the orders-in-councfl, rule? 
and other instruments made thereunder would, so far as 
applicable, and subject to any express provisions of the 
Indian Independence Act, and with such omissions, addi- 
tions, adaptations and modifications as might be specified in 
orders of the Governor-General, have effect accordingly. This 
meant that, so long as the Constituent Assembly did not in- 
terfere, tbe Govemor-General-in-Council was competent to 
mahe alterations, adaptations, modifications, etc. of the 
Government of India Act, 1935, in order to run the 
administration. 

According to proviso b of the section, these powers of 
the Governor-General would in no way imply the control 
of Parliament over the dominion legislatures. Proviso 0 
removed the power of the Governor-General and governors 
to act in individual discretion. Also proviso c laid down 
that “the powers of the federal legislature or Indian legis- 
lature under that act (i.e. Government of India Act, 1935). 
as in force in relation to each dominion, shall in the first 
instance be exercisable by the Constituent Assembly of the 
dominion in addition to the powers exercisable by that As- 
sembly under subsection 1 of this section.' - The -ordinary 
legislative authority of the dominion was thus also vested in 
the Constituent Assembly. On the whole, the total legisla- 
tive functions and authorities of the successor government 
were vested in the Constituent Assembly. 
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A New Governor-General 

Section 5 of the act provided that there would be a Gov- 
ernor-General for each or both of the dominions, “who shall 
be appointed by His Majesty for the purposes of the govern- 
ment of the dominion”. What was missing in the section 
was the declaration of all the earlier dominion constitutions 
that the executive power of the government would continue 
to be vested in the British monarch, on whose behalf the 
Governor-General would exercise them. A distinct improve- 
ment upon the status of the erstwhile dominion governments, 
in respect of the executive powers, is noted here. The 
Governor-General's assent to every legislation was a formal 
necessity but could not be withheld at his discretion (section 
B, proviso e. In fact, every ordinary legislation was placed 
before him for his assent, which was given. But a big 
question-mark was put against the constituent legislations. 
The British commonwealth legality has made no distinction 
between “constituent” and "ordinary” legislations. Apparent- 
ly, the British Parliament thought that the assent of the 
GovemorGeneral was necessary. 11 But the Congress had 
made up its mind not to seek the GovemorGcnerars assent 
to the Constitution Act Jennings critically comments : 

“The main principles of the Indian Independence Act, 
1947, never came under the scrutiny of the Indian courts, 
but a traditional interpretation of the act was adopted, based 
upon the concept laid down in correspondence between the 
Indian National Congress and the Cabinet Mission that the 
Constituent Assembly was a ‘sovereign body’.” 1 * 

11 Jennings, The Constitutional Problems in Pakistan, p. 24. 

Elsewhere, Jennings writes that the Indian Independence Act was 
■“more complicated” than the Statute of Westminster as it created the 
two separate countries of India and Pali*tan, provided them with in- 
terim constitutions, authorised their constituent assemblies to enact 
permanent constitutions and gave their legislatures the same powers 
os the dominion parliaments had under the Statute of Westminster 
{The British Commonwealth of Nations, 4th ed., pp. 193-94). 

•» The Constitutional Problems in Pakistan, p. 23. 
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Section 9 of the Indian Independence Act aslced the 
Governor-General to malce, by order, such provision as appear- - 
ed to him to be necessary or expedient for bringing; the provi- 
sions of the act into effective operation. Such powers would, 
hones er, lapse on 31 March 1948, unless earlier terminated 
by the Constituent Assembly. Accordingly, the Governor- 
General, on 14 August 1947, passed the India (Provisional 
Constitution) Order, 1947, providing for various omissions, 
additions, adaptations and modifications to the Government 
of India Act, 1935, and the India (Central Government and 
Legislature) Act, 1946, with effect till “other provision is 
made by or in accordance with a law made by the Consti- 
tuent Assembly”. The same order also omitted, in the said 
acts, all references to the expression, “in his discretion”, 
“acting in his discretion” and “exercising his individual judge- 
ment”. The Governor-General ceased to be a part of the 
dominion legislature through an adaptation of the Gov- 
ernment of India Act, 1935, by the India (Provisional Consti- 
tution) Order, 1947, and abandoned the power of dissolution. 
Thus, the Goscmor-General turned himself on 15 August- 
1947 into a mere constitutional head of the country and 
the Constituent Assembly became a full-sovereign legislature. 

End of Stigmas 

According to section 7(l-a) of the act all British admini- 
stratis e responsibilities in British India were disposed of. 
Section 7(l-b) declared, in respect of the Indian states, that 
“the suzerainty of His Majesty lapses, and with it, all trea- 
ties and agreements in force at the date of the passing of tins' 
act between His Majesty and the rulers of Indian states, all 
functions exercisable by His Majesty- existing at that date 
to wards Indian states and the rulers thereof, and all powers, 
rights, authority of jurisdiction exercisable by His Majesty- at 
tliat date in or in relation to Indian states by treaty, grant, 
usage, sufferance or otherwise”. Under section 7(l-c) the 
British government also shed its responsibilities in respect 
of the tribal areas. But all existing agreements, with the 
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rulers and persons having authority in the tribal areas, 
relating to “customs, transit and communication, posts and 
telegraph, or other like matters” would continue to he in 
effect “until the provisions in question are denounced,” or 
■“are superseded by subsequent agreements”. 

Under other provisions of the act, British armed forces had 
to be withdrawn completely by the end of February 1948. 
During the period between 15 August 1947 and 28 February 
1948, if any British military personnel was to serve in the 
Indian Army, it would be, by the Independence Act, exempt 
from the law governing Indian forces. The Indian forces were 
to be divided under the supervision of a Joint Defence 
Council headed by Mountbatten. 

The Government of India agreed to pay compensation to 
British officers leaving India and regular remunerations and 
other privileges to those serving in India. On the other hand 
the British government agreed to pay back India’s huge 
sterling balances. All these claims were settled by the Indo- 
British Financial Agreement on 14 August 1947. 

Till 31 March 1948, the Governor-General-in-Council pass- 
ed four “amendment orders*” on his Provisional Con- 
stitution Order of 14 August 1947. In all, the Constituent 
Assembly made six extraconstituent legislations after March 

1948. The Government of India Act, 1935 (with its adap- 
tations under the Indian Independence Act, 1947), was 
amended four times by 1949. On 2? May 1947, the India 
(Central Government and Legislature) Act, 1946, was 
amended and on 17 September 1949, the Privy Council’s 
jurisdiction over the Indian courts sms abolished. The 
Constituent Assembly also ratified, on 16 June 1949, the 
Commonwealth Prime Ministers’ Declaration on 27 April 

1949. (This was necessary in view of the resolution of the 
Asscniblv about tlic Objectives of the Constitution which 
aimed at constituting India into a sovereign republic.) None 
of the constituent legislations were placed for the Governor- 
General’s assent. They were authenticated by tlic President 
of the Constituent Assembly. 



Chapter Seven 
A SOVEREIGN BODY 


Assumption of Power 

In order to make the transfer of power “smooth" and uti- 
lise Mountbattcn’s services in the transition period the Con- 
gress leadership proposed that Mountbatten would continue 
as the Governor-General of India for some time. This led 
to an interesting discussion in the Constituent Assembly. 

On 31 July 1947, the concluding day of the fourth session, 
while the programme for Independence Day was announced 
by the President, Mahavir Tyagi objected to the proposal of 
“inviting" Mountbatten to take up the governor-generalship 
of India He said : 

“Can you not kindly spare this house the part of the pro- 
gramme according to which we are required to invite Lord 
Mountbatten to be our Governor-General in future; because 
this bouse lias never discussed that question; nor has the 
house passed so far any resolution, nor agreed to the idea, 
of Lord Mountbatten being the Governor-General of India?" 1 

He later explained that he was not recording any objection 
on behalf of the House to the acceptance of Lord Mountbat- 
ten as the Governor-General of India. “Tliat thing has al- 
ready been done. . . What I was suggesting was that you 
had better drop the idea of going through that item of pro- 
gramme in which, you say, on behalf of this House, Lord 
Mountbatten was to be invited to accept the governor-gene- 
ralship. I think he has already done it and this formality 
may better be gi\cn, because the House has never discuss- 

* CAD. VoL IV, p. 1043. 
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ed the issue and if without the House having considered this 
issue, he is invited this will be too formal and in my opinion 
slightly unfair. . Most of the members were, however, re- 
luctant to discuss the question. Finally, they authorised the 
President to chalk out the programme for independence day 
celebration. On 14 August at II p.m. the Constituent As- 
sembly met and decided upon the formalities of the trans- 
fer of power. As the clock struck twelve, the President and 
members stood up and took the pledge of service to India 
and her people. Then the President proposed "that it should 
be intimated to the Viceroy that— 

"(1) The Constituent Assembly has assumed power for 
the governance of India, and 

"(2) The Constituent Assembly of India lias endorsed the 
recommendation that Lord Mountbatten be Governor-Gene- 
ral of India from 15 August 1947 and that this message be 
conveyed to Lord Mountbatten by the President and Pandit 
Nehru.” 3 

On 15 August Mountbatten addressed the Constituent 
Assembly, after reading out a historic royal message of greet- 
ings to the Constituent Assembly of India. 

The significance of Mountbatten’s own speech lies in his 
acceptance of the status of a constitutional head “devoted 
wholly to the furtherance of India's interests”. lie was 
honoured that the Assembly had endorsed the imitation 
originally made to him by its leaders to remain the Gover- 
nor-General. He hoped that though the Assembly leaders 
had selected 31 March 1948 “as the end of what may be call- 
ed the interim period”, he would be released in April. 4 

New Status of the Constituent Assembly 

On 20 August 1947, Mahavfr Tjugi, K. Sant liana m and 
other members raised the question of the status of the As- 

* lb.. p. 1016. 

* lb.. Vol. V, p. 10. 

4 lb., pp. 15-20. 
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sembly after the transfer of power in respect of its ordinary 
legislative and constituent functions. Consequently on 
the same day, the President appointed a committee consist- 
ing of G. V. Mavalankar, Hussain Imam, P. D. Tandon, 
B. R. Ambedkar, AUadi Krishnaswami Ayyar, Copalaswami 
Ayyangar and B. L. Mitter “to consider the Indian In- 
dependence Act, the adaptations of the Government of India 
Act, 1935, the rules and standing orders of the Legislative 
Assembly, the rules and standing orders in force in the 
Constituent Assembly etc. and report on the procedural 
matters’'. 5 

On 29 August 1947, Ambedkar submitted the report of 
the committee which, according to him, made five recom- 
mendations : “Its first recommendation is that it is open to 
the Constitutent Assembly to function as legislature and that 
it should function as such; (2) that while functioning as 
legislature it should adopt the rules of the Legislative Assemb- 
ly as far as possible with necessary amendments; (3) the ne- 
cessary amendments should be made under the orders of 
the President of the Constituent Assembly; (41 the work of 
the Constituent Assembly as a constitution-making body and 
as an ordinary legislature should be separated and should be 
considered in separate sessions to be held on separate daw; 
(5) the power of prorogation should rest in the President 
and not in the Governor-General as found in the Adapta- 
tion of the Government of India Act.’’ e 

In the debate tint followed Ambedkar, speaking in reply 
to a question by Lakshmi Kanta Moitra, assured the House 
“that we hare got the porveT to change the adaptations. The 
Government of India Act with its adaptations is not entirely 
binding on us in the sense that a elunge is not beyond ouC 
purview. If the House, on a reconsideration of the matter, 
finds tint certain adaptations ought to be changed, it would 
be possible to undertake that prorision.” lie also said that 
thac was a theoretical possibility of conflict between the 
President of the Constituent Assembly and the Speaker of 

* 16- pp. 29. 57. 

* 7b, p. MO. Report in pp. 289-91. 
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the legislature hut that could he avoided in practice. The 
Constituent Assembly would work in the dual capacity so 
long as constitution-making was not completed. 7 

The business of the Assembly as a constitution-making 
body should be clearly distinguished from its normal busi- 
ness as the dominion legislature, and different days or separate 
sittings on the same day should be set apart for the two kinds 
of business. Suitable provision should be made in the rules 
of the Constituent Assembly for the election of an officer 
to he designated the Speaker to preside over the delibera- 
tions of the Assembly, when functioning as the dominion 
legislature. The power of summoning the Assembly for func- 
tioning as the dominion legislature and proroguing it should 
vest in the President. Ministers of the dominion govern- 
ment, who were not members of the Constituent Assembly, 
should have the right to attend and participate in its work of 
constitution-making though, until they became members of 
the Constituent Assembly, they should not have the right to 
vote. Necessary modifications, adaptations and additions 
should he made by the President of the Constituent Assem- 
bly to the rules and standing orders of the Indian Legislative 
Assembly to bring them into accord with the relevant provi- 
sions of the Government of India Act, 1935, adapted under 
the Indian Independence Act, 1947.® 

In view of the report, therefore, the House passed a resolu- 
tion moved by K. M. Munshi to the effect that the Assem- 
bly’s functions would be : 

(a) to continue and complete the work of constitution- 
making which commenced from 9 December 1946, and 

(b) to function as the dominion legislature until a legis- 
lature tinder the new constitution came into being. 

These changes were brought into effect by the Governor- 
General through the India Provisional Constitution {Second 
Amendment) Order, passed on 6 October 1947. 

7 lb., pp. 329-30. 

* fir., p. 331, Rfun«fn' indeed mac/e if cfear that (fir- power to summon 
the Assembly for constitution-making also would belong to the President, 
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Membership Increased 

During the sixth session of the Constituent Assembly repre- 
sentation from West Bengal and East Punjab was increased. 
On 27 January 1948 Ananthasayanam Ayyangar proposed that, 
as West Bengal’s representation had been fixed by the 3 June 
statement at 19 (15 general and 4 Muslim)— on the basis of a 
border that afterwards was changed by the Boundary Com- 
mission, she became entitled to a representation of 21 
members (16 general and 5 Muslim). The house therefore 
decided upon the election of 2 more members (1 general and 
1 Muslim) from West Bengal. In spite of its assumed com- 
petence to do so, the house did not drop the principle of 
communal elections.® 

On the same day Giani Gummukh Singh proposed that, 
as East Punjab’s representation to the Constituent Assembly 
had been fixed by the 3 June declaration at 6 general, 4 Mus- 
lism and 2 Sikh seats on the basis of a boundary' that after- 
wards was revised by the Boundary Commission and as the 
population composition of East Punjab was changed due to 
the two-way migrations of people, she became entitled to a 
reprsentation of 8 general and 4 Sikh members.' 0 

The President added on this point that the case of East 
Punjab had come up before the Steering Committee which 
appointed a subcommittee to examine the question. Tire sub- 
committee suggested this increase of the general and Sikh 
representation though it did not suggest the reduction of the 
Muslim representation as the four existing Muslim members 
of the Constituent Assembly from Punjab had long been 
keeping absent. 11 Tire house passed this resolution too. Thus, 
representation from the Indian mainland to the Consti- 
tuent Assembly rose to 235. All newcomers, save one 
Sikh, belonged to Congress. The four Muslim seats from 
East Punjab were never filled up. 

•ffc, Vol. VI, p. 3. 

10 16, p. 5. 

11 It, p. 9. 
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Jennings on the Status of the Assembly 


Some interesting legal controversies have been raised by 
Jennings in respect of the status of the Constituent Assembly. 
The Assembly started functioning from 15 August 1947 on 
what he calls two traditional "interpretations'' of the Indian 
Independence Act: 

( 1 ) The Constituent Assembly was in reality functioning 
in tivo parts— the constituent, for "mating provisions as to 
the Constitution” and the legislative as per the Government 
of India Act as adopted for India, as a dominion legislature. 
"In other words, a distinction was drawn out, not as section 
8 specified, between the ‘constituent powers’ and ‘legislative 
powers’ but between the constituent body and the legislative 
body.” 

(2) The constituent part was a sovereign body "So far 
as is known, nobody explained whether this sovereignty was 
obtained because it was exercising the powers of the legisla- 
ture of the dominion under section 6 or it derived its powers 
independently from section 8.” India, thus, proceeded on the 
assumption that the Governor-General’s assent was necessary 
for the acts of the dominion legislature and not of the Consti- 
tuent Assembly. Sovereignty of the Constituent Assembly, 
hq sarcastically notes, "was an act of faith and indeed hope, 
with the Congress” which had the deepseated "tradition of 
Albion perfide”. 12 

“Politically, no doubt”, Jennings concludes, “it was admit- 
ted that the special task of the Constituent Assembly was 
to frame a constitution, but the act did not say so. For the 
purpose of making provision as to the constitution, the Con- 
stituent Assembly had the powers of the legislature of the 
dominion. It might not frame a constitution at all. Had the 
Go\emment of India Act been suitably amended either by 
Lord Mountbattcn under section 9 or by the Constituent 
Assembly in the exercise of its powers under section 6, the 
Assembly might have been dissolved and the Government of 

r- The Constitutional Problems in Pakistan, p. 2t. 
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India Act, as adapted, become the permanent constitu- 
tion of the dominion. . . The greatest difficulty was, however, 
aI ° Ut '' here the ‘sovereignty’ of the Constituent 

Assembly came from. If it was because it was for the time 
eing endowed with the powers of the legislature of the 
dominion the rest of the argument did not seem to follow-.” 13 
v... t m3 ? e n o lec ^ that of the two dichotomies pointed out 
Jennings, t ough the first may genuinely appear to be a 

PU f f’ 11 d v° eS not " 3mnt lhe conclusion that, “the 
Conduct Assembly might fame a constituH m at 

a 3 ™' ter the Independence Act did neither 

•Cm it, ’t d . on T°" legislature [section 6(1)] svith the 
domnh i t 5emHy [scc,ion *<>» nor set up a 
Whom C5,S l ^ 3p3,( from ,he Wv that tad been 
tion otZ r a V he t C s°r !H, ” ent Asstn ' W >' «"ee the introduc- 
(Pml omP?" el i teran Scl ’ cme - " "» on ly hy the India 
ioSr?Ld°H !l,tUh0 ' ,) ° ,dcr ,h3t lhe F>»™ of the 
JZKtT 7 ,dC TOra ' ab,e b > ! "to Constitu 
India S,>d i 1 n n Hcn , de n I5 ° n - lhc Undet Secretary for 
second , J’S 8 ?*? Parliarae " 1 to the debate on the 

calls- stressed !h,s be ‘ aleSMi - 

India and 1 ?a C Ssb„ CC5 ThZ°| P ' 0 !f sisl3h,,cs t° th 

,J IK p. 33. 

" 12 Jul, 1917. 

"."Ter pewer the Cm* 
,-t horn the Cabinet SlLU!"?'?"*! W •!*> be infer- 

Alterably {ride i,, ter a (real, will, Cootliluent 

-ittemeni *>■ th»»sh the 3 Ja.e 1917 
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make laws" for the dominion [section 6(1)] was vested ini 
it later. The Constituent Assembly was certainly not a super* 
fluitv in the Independence Act. In the Constituent Assembly 
of India, further, actually there was no assumption of separate 
entities of the two parts of the Constituent Assembly. After 
29 August 1947, when Munshi’s resolution on functions ot 
the Assembly was adopted, “the legislative functions" were- 
actually discharged by the 'legislative department" of the 
Constituent Assembly, which was summoned and prorogued 
by the President of the Constituent Assembly, the overall 
head of the dominion legislature. Mountbatten acquiesced in 
it, as he surrendered the powers of summoning and prorogu- 
ing the Assembly by the India Provisional Constitution 
(Second Amendment) Order. 

An Autonomous Constitution 

A criticism that is more relevant is that, whereas neither 
the Indian Independence Act nor the traditional British 
dominion practice made any distinction between "constitu- 
tional’’ and "ordinary" legislative powers of the Assembly, 
the Indian Constituent Assembly created this distinction by- 
submitting only the ordinary legislations for the Governor- 
General’s assent. 

The Congress intention, from the very beginning, was 
understandably for framing a sovereign constitution. After 
1? August 1947, the Assembly could possibly proclaim India 
as a sovereign democracy and then proceed to make a consti- 
tution. But it chose to "assume power for the governance of 
India", without defining the nature of the act, and endorsed 
"the recommendation”, without mentioning the recommend- 
ing authority, of Mountbat ten's' continued governor-general- 
ship. In practice the executive government of India, until 26 
January 1950, was very much in the dominion pattern and 
constitution-making a sovereign act. On 17 October 1949, 

A. K. Ayyar, during a debate on the Preamble, told the Con- 
stituent Assembly? 

"1 may also point out we were particularly anxious that the 
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-constitution which we are mating or passing must not be 
traceable to section 7 or 8 of the Independence Act. We 
took the view that there is no necessity of Governor-General s 
assent being required for the new constitution.” 13 

K. C. Wheare finds in this tendency a desire for constitu- 
tional "autarchy” or “autochthony”. 1 ® Referring to India he 
■writes, 

“In the first place it would be urged that if the Constituent 
Assembly had passed the constitution and the Governor- 
General had assented to it, then undoubtedly the constitu- 
tion would have had the force of law, and would have derived 
this force of law from the powers conferred by the Indian 
Independence Act of 1947. This certainly did not happen. 
Though the Constituent Assembly itself passed the consti- 
tution, the Governor-General did not assent to it. He was 
not asked to assent to it. In the view of the members of the 
Constituent Assembly, his assent was not required to com- 
plete the enacting process.” 1 * 

Evidently, the British government had no objection to 
India making herself a republic, as is seen from the decision 
of the Commonwealth Prime Ministers’ Conference of 1949. 
But the British government certainly expected India to main- 
tain what may be called a form of commonwealth legality by 
submitting the constitution for British Parliament’s approval. 
This commonwealth legality had first been threatened by 
Ireland in 1922, when the Third Dail Eireann (a part of the 
members of the British Parliament) sat at Dublin to frame 
the Irish Constitution which derived its authority from “god” 
and "the people”. The British government was able to save 
the commonwealth legality by recognising the Dail Eireann 
as merely a part of Parliament at Westminster and passing 
the Constitution of the Irish Free State Act that conferred 
dominion status {informally, though, for the concept had 
not yet fully developed) on the Irish Free State. Tire Irish, 

11 CAD. VoL X. r>. 417. 

,n The Constitutional Structure of the Common wealth , pp. 8-9. 

*»;&., p. «. 
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.however, finally disposed of the commonwealth legality in 
1937, when they framed a new constitution through the bail 
■and ratified it through a referendum. The Irish left the com* 
monwealth in 1948, but the “break” in their constitutional 
history had taken place in 1937. 1S 

This break indeed took place in India too, developing from 
15 August 1947, when the Constituent Assembly "assumed 
power”, and becoming real only after Mountbatten left India 
and the President of the Constituent Assembly authenticated 
six “constituent legislations”. A big step was the authentica- 
tion of the Constitution on 26 November 1949. 10 

An Unreal Dichotomy 

The last and the most important act of the drama was 
played on 26 January 1950, when the Governor-General gave 
the following proclamation in the Durbar Hall of the Gov- 
ernment House at 10-30 a.m.t 

“Whereas the people of India, having solemnly resolved 
to constitute India into a sovereign democratic republic, 
adopted, enacted and gave to themselves on the twenty-sixth 
day of November 1949, in their Constituent Assembly, the 
Constitution of India; 

"And whereas it has been declared by the said Constitu- 
tion that India, that is, Bharat, shall be a union of states 
comprising within the union the territories which were 
hitherto the governors’ provinces, the Indian states and the 
chief commissioners* provinces; 

“And whereas this, the twenty-sixth day of January' 1950 
has been fixed for the commencement of the said Constitu- 
tion; 

"Now% therefore, it is hereby proclaimed that on and from 
this, the twenty-sixth day of January 1930, India, that is, 
Bharat, shall be a sovereign democratic republic, and the union 
and its component units, the states, sliall exercise all powers 

«/&.. p. 9J. 

19 The Gazette of India Extraordinary , 26 November 1949. 
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and functions of government and administration in accord- 
ance with the provisions of the said Constitution/ 

The simple fact is that the dichotomy assumed by Jen- 
nings and Wheare did not exist. The formal assent of the 
Go\ emor-General to the Constitution Act was indeed not 
taken, but the point is merely theoretical, for the Governor- 
General not only acquiesced in the new Constitution, but 
was also instrumental in enforcing the Constitution of 
1950.* 1 Certainly, the Indian Independence Act did not 
requite that the new Constitution, which superseded the 
Constitution of 1935— an act of the British Parliament— to 
be submitted for ratification to the same body, in spite of 
the Cabinet Mission’s intentions. In no way can the “break” 
in commonwealth legality' be regarded as revolutionary. 


26 January 1930. 

51 The Covercnr-Onerat did not only i»*ue the proclamation, he Used 
nil the powers ot the 1933 Act and the new Constitution, according to 
article 392(3), to i«sue the rations mergers and other orders, including 
The Constitution (Renos a) ot Difficulties) Order, No. 1. on 7 January 
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Chapter Eight 


MIND AND PROCEDURE OF THE 
CONSTITUENT ASSEMBLY 


Did the Constituent Assembly of India have a mind of its 
own? 

Charles A. Beard 1 , in analysing the legislative intentions 
of the fathers of the US Constitution, took pains to examine 
the property background of every delegate of the Philadel- 
phia Constitutional Convention as well as the general eco- 
nomic situation in 1787. While some of Beard's conclusions 
have proved controversial, his methodology has proved to 
be of lasting value. 2 Property, as will be amply seen, played 
a significant role in the making of the Indian Constitution 
also. In fact writing in the early fifties, A. Appadorai men- 
tioned “the influence of property upon government” as one 
of the subjects requiring priority in "investigation by compe- 
tent political scientists in India”.* 

Yet, Beard himself, in the introduction to the 1935 edition 
of his book, admits: "Seldom, if ever, is there total class- 
solidarity in historical conflicts.”* Warning against sweeping 
generalisations about the States-Gencral of France (1789) 
Gaetano Salvcmini also wrote in his work on the French re- 
volution: 


1 Charles A. Beard. An Economic Interpretation of the Constitution, 
of the United States. 

*T. I. Cook in Contemporary Political Science: UNESCO Surrey of- 
Methods, Research and Teaching, p. 79. 

* Appadorai in ib^ p. 46. 

* Beard, op. cit., p. XT. 
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Composition of the Constituent Assembly 

The Constituent Assembly was partly elected by the 
popularly-elected provincial legislatures and partly filled by 
representatives of the states, about one-half of whom were 
the rulers' nominees and the rest elected through a greatly 
restricted franchise. Everywhere popular franchise was limit- 
ed by property' qualifications. 

The most important difference between the Indian Con- 
stituent Assembly and the Philadelphia Convention (1787) 
or the States-General of France (1789) is constituted by the 
fact that the American as well as the French politics towards 
the end of the eighteenth century was articulate only in a 
general way, while in’ India a strong political factor had 
emerged by the time the Constituent Assembly was con- 
vened. That was the party system. It is in and through the 
political parties that the socio-economic forces in India had 
crystallised. A proper characterisation of the Indian Consti- 
tuent Assembly, therefore, can be made not by any mecha- 
nical inquiry of the individual property background of the 
members, but by an objective study of the concerted growth 
of social, economic and political forces in this country. 

Membership of the Constituent Assembly fell into four 
groups: 

(1) The representatives of the Congress, 

(2) A few independent members elected with Congress 
tickets, 

(3) Independents representing non-Congress provincial 
legislators (including the representatives of the small 
parties), 

(4) The Muslim Leaguers who had chosen to stay in 
India. 

As already noted, among the British Indian representatives, 
the Congress enjoyed an overwhelming majority. To them 
were added the efeefed representatives of tfie states, spon- 
sored by the States’ Peoples Conference, a sister organ isa- 
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“The trouble begins when we come to regard the revolu- 
tion as an historical force in itself. For instance, it is a fact 
that both constituent and legislative assemblies and the Con- 
vention were largely composed of lawyers, and that very few 
of the industrialists, tradesmen, bankers and otheT men of 
affairs who really formed the bourgeoisie were elected to it 
Such citizens as these have their own business to attend to 
and find little time for politics; lawyers, on the other hand, 
besides being facile speakers— a great asset in public life- 
find in politics an excellent way of making a name for them- 
selves and of increasing the scope and gains of their callings. 
For this reason the electors of the re\olutionary period 
usually had a choice of various candidates belonging to the 
legal profession, but were rarely free to choose between a 
lawyer and, for instance, an engineer. 

"This circumstances, though not unusual in modem repre- 
sentative assemblies, was of considerable importance during 
the French revolution; for it meant that the policy of these 
bodies, in emanating not from the bourgeoisie proper, but 
from its legal experts, was not always in conformity with the 
interests of the economically dominant class: being, in fact, 
an outcome of moral and intellectual habits of mind differ- 
ent from and even at times opposed to theirs. This explains 
certain ultrademocratie measures of the constituent and 
legislative assemblies that would never have been passed by 
a chamber of bankers and industrialists.” 3 

It is on the application of the method, therefore, that the 
controversy rests. Besides, in the case of India, there is the 
almost insurmountable difficulty’ of inadequacy of data. An 
attempt to prepare a Who’s Who of the Constituent Assem- 
bly members was unsuccessful * Besides, no authentic account 
lias been left of the economic background of individual mem- 
bers. Certain basic facts about the Assembly, however, arc 
sufficiently revealing. 

8 Gaetano Salrnnmi, The Freneh Revolution, p. 327. 

* Even *n ralitWiwJ member like M. It. Javakar laughed at the idea 
of a WWa Who of the Constituent Assembly (Law Ministry Fife 
C\/ll/CoM /16, Miscellaneous Correspondence*. Serial Xfl. !)■ 
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titution was framed mainly on the basis of the political ideals 
of the Congress. 

Munshi claims that among the members of the Consti- 
tuent Assembly there was no difference in the general out- 
look: "There were no clear-cut opposition parties." "The 
composition of the Constituent Assembly as also the atmos- 
phere in which the problems were discussed lent themselves 
to a broad anti-authoritarian outlook.” 8 It is, however, neces- 
sary to qualify the statement. As the trend of discussions 
amply shows, there was a wide desire to accommodate oppo- 
site viewpoints; there was, in any case, hardly any concession 
on fundamentals. There was practically no concession to the 
Teague and Akali demands of a loose federation or to the 
socialist demand for declaring India a “socialist republic”. 
On some controversial issues the leadership had indeed to 
vesort to “whips”. 8 

Leadership of the Assembly 

Tire Congress achieved a substantial amount of discipline 
largely through its militant past and partly because the bulk 
of its followers in the Constituent Assembly chose just to 
follow the leadership in most of the cases of complication in 
the constitution-making task. Of the leadership there were 
two clear grades, the leaders like Nehru and Patel (the latter 
taking more minute interest in the job than the former), 
were at the apex of the whole pyramid. Granville Austin 
actually calls the Nehm-Patel-Azad-Prasad leadership “the 
oligarchy". The term may appear controversial to many, but 
of the strength of this leadership there need not be any 
doubt. Next to them, the leadership- grade was constituted 
by the cabinet ministers, important persons like K. M. 


* Some Aspects of the Indian Constitution, pp. 72-73. 

0 K. V. Rao, m his Parliamentary Democracy in India, alleges that the 
»»«<* oi whips on the Constituent Assembly members by the Congress 
Party not frequent. Whereas hleeshi suites shat the use el whips was 
rare. Austin'* a“,*e«.«mrnt lies midway between the two. See hir The 
Indian Constitution, Cornerstone of a Nation, jip. 315-16, 
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tion of the Congress. This fact gave the Constituent A$sen> 
bly a harmony which was unique in nature. 

Predominance of Congress 

At the conclusion of the debate on the Draft Constitution, 
B. R. Ambedkar, himself a non-Congressite, openly recog- 
nised the role of the Congress Party, which eminently domi- 
nated the Constituent Assembly, in the following way: 

"The task of the Constituent Assembly would have been 
a very difficult one if this Constituent Assembly had been 
merely a motley crowd, a tasselled pavement without 
cement, a black-stone here and a white-stone there in which 
each member or each group was a law unto itself. There 
would have been nothing but chaos. This possibility of chaos 
was Teduced to n3 by the existence of the Congress Party 
inside the Assembly which brought into its proceedings a 
sense of order and discipline. It is because of the discipline 
of the Congress Party that the Drafting Committee was able 
to pilot the constitution in the Assembly with the sure 
knowledge as to the fate of each article and each amend- 
ment The Congress Party is, therefore, entitled to all the 
credit, for the smoooth sailing of the Draft Constitution in 
the Assembly.” 1 

Immediately after partition, however, the Congress leader- 
ship was eager to get he cooperation of the other parties in 
the framing of the constitution and working of the govern- 
ment. So it offered tickets to many non-Congressites. Several 
other parties had powerful lobbies in the Congress. Recruit- 
ment to the cabinet was partly made from outside the Con- 
rress periphery. Sanmukliam Chetty, John Matthai, Syama 
Proad Mukherjee and B. R. Ambedkar were such outsiders. 
Ambedkar joined the cabinet as the Law Minister in the 
midst of constitution-making and was made the Chairman 
of the Drafting Committee. He made substantial per- 
sonal contribution to the framing of the constitution. Other 
political opinions were respectfully heard, though the cons- 
* CAD, Vol. XI, p. 974. 
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the first two sessions Somnath Lahiri was the only' communist 
member. Some of the liberals were so closely connected 
with constitution-mating that they could hardly be counted 
in the opposition. A formidable opposition, in the first two- 
sessions, was found in the per son of M. R. Jayahar. 

There were, of course, many “critics” within the party. 
They tanged front a rabid Hindi-supporter to a secular socia- 
list,* 1 from a strong advocate of presidential system to a con- 
vinced parliamentarian, from a protagonist of a highly-cen- 
tralised state to a protagonist of loose federalism. The a 1- 
ways-in-the-opposition persons were hardly heard. On several 
occasions, however, the leadership wanted to understand the 
critics or even accommodate them, especially when questions 
of minor adjustment were involved. A few important names 
in this group were hi. N. Runzru, K. T. Shah and Shibbanlal 
Saksena. 

The fundamental opposition approach was twofold. It 
was mainly from the non-Congress opposition that the demand 
for greater provincial autonomy and statutory provision for 
minority rights was advanced (the Muslim League and the 
Akali Party were the vanguard of this move). It was mainly 
from the Congress opposition that the demand for a greater 
socialistic bias of the constitution was raised. On none of 
these demands there is any evidence of substantial concession. 
The second demand, however, crossed the first. There were 
ardent supporters of socialism in the Congress (equally among 
the secular and parochial elements) as well as in the League, 
On details, differences within the party, even involving lead- 
ing persons, were occasionally exposed. But such differences 
were often solved through discussion and persuasion, and, 
sometimes bv the use of “whip". 

K. V. Rao‘s contention that the Constitution contains no 
trace of any contribution by “others”** is certainly rash, in 

11 Tuflre member* of the hi ter group, including K. T. Stub, on 2S 
August J9}9, d«*cid<-d to ret up 4 Social Prmocratic Partj Jo work in 
J.ty CwfiiMwl /I/gidtJw Wit^J -from 21 SmenlttT WJL9— 

aide The Statesman. Calcutta. 27 August 1919. 

15 Parliamentary Democracy in India, p. 21. 
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Munshi, Pattabhi Sitaiamayya, J. B. Kripalani, C. Rajagopala- 
chari (until he became Governor-General) and a number of 
prouncial prime ministers. On the fringe of this leadership 
there was still another group of members like Thakurdas 
Bhargava, A. V. Thakkar, Sri Praha sa, B. M. Gupte and 
Brajeswar Prasad. 

Outside the party’s pale the Constituent Assembly con- 
tained a number of brilliant minds, some of them lawyers 
of exceptional ability. In this group, “the oligarchy” consist- 
ed of Alladi Krishnaswami Ayyar, N. Gopalaswamt Ayyangar 
and B. R. Ambedkar. People like K. M. Panikkar, S. P. 
Mukherjee and, in the early days, B. L. Mitter, constituted 
the second grade of this leadership. Standing midway be- 
tween the two groups were those, whose association with the 
path - was not long, but whose sheer brilliance made them 
respectfully heard. Such were the people like K. Santhanam 
and T. T. Krishnamachari. The latter, a strong critic of 
certain aspects of the Draft Constitution, was actually in- 
cluded into the Drafting Committee in late 1948. 

Composition and Role of the Opposition 

Opposition there certainly was, vocal but ineffective. The 
most important single reason of their ineffectiveness was in- 
deed the lack of a common perspective. The opposition 
consisted of the Muslim Leaguers, the Akalis, the two or 
three Congress Socialists and the two Forward Biocists. 10 

The Constituent Assembly, of course, did not recognise 
parts - divisions and an extraordinary attitude of the Consti- 
tuent Assembly was revealed by the election of Saadulla to 
the Drafting Committee though no Sikh was elected to it. 
“Officially” the Congress Socialists and the Forward Bloc 
had no representation in the Constituent Assembly. In 


18 Beside* Damodar Swarup Seth and Phulati Prosad Yarns, Saranga- 
dliar Das. representing the Orissa states group, possibly yras a Con- 
gress Socialist. 

II. V. Kamaih and Viswambhar Dayal Tripathy belonged to the 
Forward Bloc. 
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the first two sessions Somnath Lahiri was the only communist 
member. Some of the liberals were so closely connected 
with constitution-making that they could hardly be counted 
in the opposition. A formidable opposition, in the first two- 
sessions, was found in the person of M. R. Jayakar. 

There were, of course, many “critics” within the part}'. 
They ranged from a rabid Hindi-supporter to a secular socia- 
list , 11 from a strong advocate of presidential system to a con- 
vinced parliamentarian, from a protagonist of a highly-cen- 
tralised state to a protagonist of loose federalism. The al- 
ways-in-the-opposition persons were hardly heard. On several 
occasions, however, the leadership wanted to understand the 
critics or even accommodate them, especially when questions 
of minor adjustment were involved. A few important names 
in this group were H. N. Kunzru, K. T. Shah and Shibbanlat 
Saksena. 

The fundamental opposition approach was twofold. It 
was mainly from the non-Congress opposition that the demand 
for greater provincial autonomy and statutory provision for 
minority rights was advanced (the Muslim League and the 
Akali Party were the vanguard of this move). It was mainly 
from the Congress opposition that the demand for a greater 
socialistic bias of the constitution was raised. On none of 
these demands there is any evidence of substantia] concession. 
The second demand, however, crossed the first. There were 
ardent supporters of socialism in the Congress (equally among 
the secular and parochial elements) as well as in the League. 
On details, differences within the part}', even involving lead- 
ing persons, were occasionally exposed. But such differences 
were often solved through discussion and persuasion, and, 
sonic times bv the use of "whip”. 

K. V. Rao’s contention that the Constitution contains no 
trace of anv contribution by '‘other$’ ,, * is certainly rash. In 

11 Twelve member* of the latter group, including K, T. Shah, on 25 
Augu«t 1919, decided to set up a Social Democratic Party to work in 
the Constituent Assembly (Legislative Wing! from 21 November 1919— 
side The Stater/ mwr. Cslcutts, 27 August 2W9. 

* 3 Parliamentary Democracy in India, p. 21. 
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fact, foi any general observer, it may be difficult to identify 
an exclusively Congress-ideal about the Constitution. The 
Nehru Report was an “all-party” document and had several 
maths of compromise. The share of the Congress in the 
Sapru Report was insignificant The Congress, of its own, 
•never formulated a model constitution for the country. On 
the other hand, 11 out of about 30 members of the Sapru 
Committee had membership of the Constituent Assembly 
for the full or part of the period of its duration, and a few 
others were directly or indirectly associated with the work 
of the Assembly. 1 * Tejbali3dur Sapru, himself, was a chief 
adviser to the Assembly leaders from his sick-bed in Allaha- 
bad. N. G. Ayyangar became a keyman of the whole job. 

Ideologies 

But the Congress had its ideas about the constitution in 
common with many other sections of Indian opinion. Tire 
most fundamental of them were (1) a parliamentary gov- 
ernment, (2) a politically centralised but culturally diversi- 
fied federal state, and (3) a dynamic social order, whose con- 
notation varied from man to man. Because of its organi- 
sational peculiarity, again, the Congress could not have an 
agreed and precise definition of these ideas from its own 
point of \iew. 

Within the Assembly two broad groups could be identi- 
fied. The liberal idealistic leadership, mainly belonging to 
the party organisation, was balanced by the weighty conser- 

The following members of the Constituent Assembly had l>eea 
silh the Sapru Committee : 

CO M. R. JiviVar, (ii) Homi Modi, (ili) P. K. Sen, (iv> If. 
Copal a*vr ami Ayyangar (m the General Committee), (») John 
Maltha!. ( \ i > S. RadhakriOinan, (»R) F. R. Anthony, (viii) 
Tehchand, (ix) SachefaiJanand Sinha, (x) K. Santhanam (for 
some lime, as Joint Secretary), and (xi) llamam Singh. 

Some other members of the Sapru Committee (erred in the Com- 
mittees of the Assembly, e.g. N. R. SarVar (Financial Experts Com 
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vative but constructive leadership which Iiad iiad the experi- 
ence of administration since 1937, consisting of provincial 
premiers (who were frequently consulted, though all of them 
were not members of the Constituent Assembly) and admini- 
strators. In the top leadership Nehru emotionally belonged 
to the former, Patel to the latter. The highly competent 
section of bureaucracy composed to persons like B. N. Rau, 
S. N. Mukherjee and H. V. R. Iyengar, who were associated 
with constitution-making, were close to the latter group. 

The differences were less on purpose than on technique, 
which had indeed to be determined by each group's experi- 
ence and outlook. This statement was also true about the 
wide national arena of polities, where the only incoherent 
forces of rather insignificant dimension were the Muslim 
League and the Communist Party. The Muslim League was 
present in the Assembly because of separate electorates; there 
was no communist after July 19-47 in the Assembly. 

There was another group, the lawyers, whose role was more 
important than identifiable. There were lawyers on both 
the wings. Nehru, Patel, Rajendra Prasad, Munshi were all 
lawyers. B. N. Rau was a master of law. At the same time, 
in between the "political” and "administrative” camps, a 
group of lawyers, like A. K. Ayyar, N. G. Ayyangar, B. R. 
Ambedkar, B. L. Mitter (for some time), played vital roles 
in evolving formulas acceptable to both. 

This approach is unavoidably leadership-oriented. For. if 
the constitutional picture of India was vague to the leader- 
ship, the cadre was still less aware of the dimensions of its 
task. Though the average intellectual level of the Assembly 
members was fairly high, the drafting of the Indian Consti- 
tution turned out to he one of the most difficult legal exer- 
cises of the time. The majority of Constituent Assembly 
members, as a result, chose to delegate the responsibility of 
detailed thinking to the leadership. 

On 1 July 1946 B. N. Rau was appointed Constitutional 
Adviser. On II July 1946. Nchra, as the Congress President, 
appointed, according to the Wotking Committee's decision. 
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an Expert Committee to prepare the material and draft pro- 
posals for the Constituent Assembly. The committee con- 
sisted of Nehiu, Asaf Ali, K. M. Munshi, K. T. Shah, K. 
Santhanam (Assembly members), Humayun Kabir and D. R. 
Gadgil. It had a few sittings at the early stage (July and 
August 19-46) and scrutinised the Objectives Resolution as 
framed by Nehru. Later, the initiative passed on to the Con- 
stitutional Adviser, B. N. Rau, who supplied the basic mate- 
rial to almost all the committees of the Constituent 
Assembly. 

Foundations of the Constitution 

In the reports of the various committees that were to sen e 
as the foundation of the Draft Constitution of India after 
appropriate discussion and approval in the Assembly, the 
most outstanding influence that is perceptible is that of the 
Government of India Act, 1935, with its 321 articles and 10 
schedules. 

In the volumes on “Constitutional Precedents” prepar- 
ed by Rau, howeser, there were extensive comparative studies 
of the foreign constitutions— though, here again, with an em- 
phasis on the dominion constitutions. (The second series 
of “The Constitutional Precedents” gives the salient features 
of the Statute of Westminster, the constitutions of Canada, 
Australia, South Africa. Eire, Leeward Islands, the USA, 
the USSR, Switzerland, Danzig, Germany (1919), the 
Chinese Republic and Japan.) Yet, at least in some respects, 
the new Indian Constitution was going to be different from 
the Act of 1935. For instance, the Act of 1935 did not 
contain any hill of rights, wKereas the Cabinet Mission 
scheme itself provided for one. The protection of minority 
and tribal interests, a cornerstone of the Cabinet Mission 
scheme, liad been left, by tlic 1935 Act, under the special 
responsibilities of the Governor-General and the governors. 
India haring decided to adopt a republican government, there 
was need to mahe new arrangements for such things as well 
as to redefine the positions of the chief executives at the 
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centre and the units along with their discretionary powers. 
There was also the Congress commitment to linguistic re- 
organisation of provinces. 

A very major issue before the fathers of the Indian Consti- 
tution was the establishment of social justice between the 
various religious and social groups to which the Indian 
leaders had already been committed. The most complicated 
-situation existed within the Hindu religious institutions, the 
solution of which had long been overdue. Social problems 
within the Muslim community were also grave, but due to 
several political reasons the fathers of the Indian Constitution 
could not attach them with the vigour with which they did 
the Hindu social problems. In fact, the issue of minority 
rights, quite paradoxically, stood between the government 
and social reforms of the minority communities. 

But the greatest problem before the Constituent As- 
sembly in the postpartition era was economic in nature. 
An industrial revolution had already set in, producing 
a consequential class contradiction. Largely fed by the 
■financial assistance of the propertied classes, the Congress 
had to meet the demands of private property, paying at the 
same time equal attention to the amelioration of the con- 
•dition of the poor workers and peasants, which in this 
■underdeveloped economy had already' become unbearable. 

On 9 March 1947, Rau prepared a note for Prasad and 
Nehru in which he considered the task of constitution- 
making after 20 February as "formidable”. His proposal to 
circulate a questionnaire among the legislators was approv- 
ed. 14 On 17 March 1947, he issued an elaborate question- 
naire to all the members of the central and provincial 
legislatures seeking their views. Only a few replies were 
received. The same questionnaire was issued on 5 May 1947 
to the members of the union and provincial constitution com- 
mittees of the Assembly. The response was equally cool.* 5 The 
members of the committees chose to take the lead from the 
Tather "independent” memoranda prepared by Rau. 

Rail’s note on 9 March 1947. Law Ministry File: CA/IS/47-Ccns. 

Union an<J Provincial Constitution Committees’ Files. 
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The Committees of the Assembly 

The Constituent Assembly appointed a number of com- 
mittees on procedural and substantive matters. Following is 
the list of the committees of the Constituent Assembly: 

A. On Procedural Affairs: (1) Rules of Procedure Commit- 
tee, (2) Finance and Staff Committee, (3) Credentials Com- 
mittee, (4) House Committee, (5) Press Gallery Committee, 
(6) Steering Committee, (7) Order of Business Committee, 
(8) Hindi Translation Committee, (9) Urdu Translation 
Committee, and (10) Committee to examine the effects of 
the Indian Independence Act. 

B. On Substantive Affairs-' (1) Committee for Negotiating 
with the States, (2) Advisory Committee [which in turn set 
up 5 important subcommittees on Minority Rights, Funda- 
mental Rights, North-East Frontier Excluded and Partially 
Excluded Areas (Assam), North-West Frontier Excluded and 
Partially Excluded Areas, and Excluded and Partially Ex- 
cluded Areas (outside Assam)], (3) Union Powers Commit- 
tee, (4) Union Constitution Committee, (5) Provincial Con- 
stitution Committee, (6) Drafting Committee, (7) Expert 
Committee on Financial Provisions, (8) Committee on the 
Chief Commissioners’ Provinces, (9) Special Committee ap- 
pointed by the President to examine the Draft Constitution, 
HO) Ad-boc Committee on National Flag, (11) Ad-hoc 
Committee on the Supreme Court, and (12) Commission on 
Linguistic Provinces. 

C. Subcommittees and ad-hoc committees, set up by the- 
some of the abovementioned committees of the House. 

D. Committee of the whole House, to discuss the salaries, 
etc. of the officials of the Constituent Assembly— on 22 and 
24 January 1947. (Practically, the House adjourned on Satur- 
day. 22 January 1947, in the committee stage. On 24 January, 
therefore, it reassembled as a committee, and then went into 
open session.) These meetings, like the meetings of the other 
committees were conducted in camera. 

Most of these committees were, in fact, working as stand- 
ing committees. The Drafting Committee functioned tilt 
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the end of constitution-making. Some of the other com- 
mittees used to meet even tong after the submission of their 
reports. For instance, the Advisory Committee was dis- 
solved only on 11 May 1949, after taking some vital deci- 
sions about reservation of seats in the legislature for com- 
munal minorities. 

Of the major committees the Committee for Negotia- 
tion with the States' Rulers (for securing the participation 
of the states in the Assembly) was appointed on 2 Decem- 
ber 1947. The Advisory Committee on Fundamental 
Rights, Minorities and Tribal and Excluded Areas was set 
up by the Constituent Assembly on 24 January 1947. The 
Advisory Committee was presided over by Vallabhbhai 
Patel and was split up into five subcommittees with limited 
power of cooption from outside the Assembly. These 
subcommittees, on which quite a few outsiders worked, sub- 
mitted their reports through the Advisory Committee. The 
Subcommittee on the NWF Tribal Areas, indeed, became 
redundant after partition. On 25 January 1947, Assembly 
elected the Union Powers Committee. The President of 
the Constituent Assembly was authorised, on 30 April 194", 
to nominate two committees to report on a model union 
constitution and a model provincial constitution. The 
Constituent Assembly also directed that in certain matters 
the provisions contained in the Government of India Act, 
1935, would be followed. 

The Committee on Union Powers made its first report 
to the Constituent Assembly on 28 April 1947. The Com- 
mittee on the Model Provincial Constitution headed by 
Patel and the Committee on the Model Union Constitu- 
tion headed bv Nehru reported on 15 and 21 July 1947 
respectively. After the -submission of all these reports the 
Constituent Assembly on 29 August 1947 appointed a 
committee “to scrutinise the draft of the text of the Consti- 
tution of India prepared by the Constitutional Adviser giv- 
ing effect to the decisions taken already in the Assembly 
and including all matters which are ancillary thereto or 
which have to be provided in such 'Constitution', and to 
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•submit to the Assembly for consideration the Draft Con- 
stitution as revised by the committee." 3 * 

The fifth session of the Constituent Assembly was over 
on 30 August 1947. On the same day the President was 
authorised to appoint a committee to recommend constitu- 
tional changes in the centrally-administered areas. The 
Assembly next met on 27 January 1948, for a day, only to 
•dispose of certain formal matters. 

Drafting of the Constitution 
The members of the Drafting Committee were: 

(11 Alladi Krishnaswami Ayyar, an astute lawyer of 
liberal views from Madras who came with a Congress ticket 
and later made outstanding contribution to the constitu- 
tion-making. 

(2) N. Copalastvami Ayyangar, another brilliant legal 
brain from Madras, with a liberal outlook, a Congress ticket 
and a civilian background. 

(3) B. R. Ambedkar, the leader of the Scheduled Castes 
Federation, also an outstanding lawyer, who shed several 
ideological differences with the Congress. On the eve of 
independence, he joined the government as the Law Mini- 
ster, without leaving his part}’. 

(4) K. M Munshi, a Congress leader, occasionally work- 
ing in the states’ people’s movement, also a lawyer. 

(5) Saiyid Muhammad Saadulla, a League supporter from 
Assam of rather liberal outlook and a profound legalist. 

(6) B. L. Mitter, an ex-law member of the government 
of India and the dewan of Baroda, who made remarkable 
contribution to the integration of the states with India. 

(7) D. P. Khaitan, an industrialist from West Bengal 
who had come with a Congress ticket. 

The most remarkable feature of the composition of the 
Drafting Committee is that it consisted mainly of lawyers 

*» CAD, VoL V, y. «5. 
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and not politicians. The only member of the committee 
who was a part and parcel of the Congress organisation was 
K. M. Munshi. As a matter of fact, by the time the Draft- 
ing Committee was set up, the broad ideas about the con- 
stitution had already largely crystallised. The political de- 
cisions had been taken; only giving legal shape remained. 

In the preliminary meeting of the Drafting Committee 
held on 30 August 19-47, Ambedkar was unanimously elec- 
ted to the chair. After attending the first sitting of the 
Drafting Committee in August 1947, B. L. Mitter resign- 
ed from the Constituent Assembly on 13 October ]Q47 
and was replaced, in the Drafting Committee, bv N. 
Madhava Rau, another lawyer and official representative of 
the Eastern States Group (on 5 December 1947). (Later 
D. P. Khaitan died and was replaced by T. T. Krishnama- 
cluri on 5 February 1949.) 

In the first meeting of the Drafting Committee on 30 
August 1947, the Constitutional Adviser was asked to cir- 
culate the draft that he had prepared among the members 
of the Drafting Committee by 23 September. The scru- 
tiny was to be completed by 24 October. However, Ran 
submitted the draft (consisting of 243 articles and 13 sche- 
dules) in early October and the Drafting Committee met 
on 27 October 1947, when Rau bad left on his tour of the 
USA, Canada, the UK and Eire. 11 From abroad Rau, after 
taking the opinions of important jurists. President Truman 
and President Enmon de Valera, suggested certain amend- 
ments to his own draft. 1 ® lie joined the Drafting Com- 
mittee on 6 December 1947. 

The meetings of the Drafting Committee were business- 
like and continued for over 40 davs from 27 October 1947. 
No special invitee, except the officials in attendance, was 

17 An interesting sidelight is thrown by the report of Ambedkar h 
the first meeting of the Drafting Committee to eon«ider Rail's draft 
that he had protested in writing to the Assembly Chairman against 
the publication of Rau’s draft. 

t* Shiva Rao, Select Documents, Vol. Ill, pp. 217-31. . 
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present Shortly after B. L. Mittefs replacement, D. P. 
Khaitan died and was not replaced in this period. So the 
maximum figure of attendance in the Drafting Committee 
meetings was six and the average four. At least six 
meetings were held with two members and four meetings 
with three members only. 5 * Ambedkar, in his preface to 
the Draft, admitted that “not all the members were pre- 
sent at all the meetings of the committee. But at every 
meeting at which any decision was taken the necessary 
quotum was present and the decisions were either unani- 
mous or by a majority of those present.” 58 Ambedkar said 
that the Drafting Committee had generally followed the 
recommendations of the committees which had already sub- 
mitted various reports. Reports of two committees (the 
financial Experts Committee appointed by the President to 
report on the financial implication of the Model Union 
Constitution and the Committee on Centrally Administer- 
ed Areas) which had not been discussed by the Assembly 
had not been fully adhered to. 51 Besides, the Drafting 
Committee made certain small but significant changes. 

Reconsideration of the Draft 
The Draft Constitution of India was published in Febru- 
ary 19-48 for circulation and public discussion. At this 
stage, hundreds of comments, criticisms and suggestions for 
amendment poured in not only from the Constituent As- 
sembly members, but also from several individuals and 
public bodies. At the suggestion of the President of the 
Constituent Assembly, tbe Drafting Committee met on 
23, 24 and 27 March 1948, and proposed some amendments. 
Subsequently, a Special Committee, consisting mostly of 
members of the Union and Provincial Constitution Com- 

lb., pp. 307-506. Also see T. T. Ktishnaraachari’s Criticism of the 
Draft, CAD, Vol. VII, pp. 231-32. 

Amhedkaris forwarding letter to the Assembly President. Draft 
Constitution, February IWS, p. iii. 
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anittees and the Union Powers Committee under the pre- 
sidentship of Nehru was formed by the President of the As- 
sembly to go through the suggestions and comments along 
with the recommendations of the Drafting Committee. The 
•most significant absentee was Patel. The Special Com- 
mittee met on 10 and 11 April 19*? 8, and made certain re- 
commendations. Comments and suggestions were, however, 
•still coming. Such comments etc. included notes from 
the members of the Constituent Assembly, provincial gov- 
ernments, provincial legislatures, ministries of the Govern- 
ment of India and also from members of the public. 

Finally, the Drafting Committee met from 18 to 20 Octo- 
ber and “examined all the comments and criticisms on the 
Draft Constitution so far received 1 '. The Drafting Com- 
mittee also examined some of the recommendations of the 
■Special Committee, some of which they did not agree to. 
The Drafting Committee then decided to sponsor and back 
some amendments to the Draft Constitution. These new 
recommendations were published in a reprint of the Draft 
in late 1948. The most exhaustive list of amendments came 
from Jayaprakash Narayan. 23 Here, however, the rcconsi der- 
ation of the Draft did not end. The two volumes of Notices 
of Amendments (received up to 5 p.m. of 11 November 1949) 
contained 5749 notices including a large number of amend- 
ment proposals notified by the Drafting Committee (mostly 
under the names of Ambedkar. N. Madhava Rau and Md. 
Saadulla). Further proposals for amendments and amend- 
ments to amendments followed both from the Drafting 
'Committee and from the members of the Constituent 
Assembly. 

The Draft Constitution in the Assembly 

On 4 November 1948, wlien the Draft was moved in the 

■sj See Amhedkar’a Prefatory Note, to the President of the Constitu- 
ent Assembly, with The Draft Constitution of India (October 19 18 ) — 
Vrepared by the Drafting Committer, Report Indicating Recommen- 
dations for Amendment by Drafting Committee. 



HQ Constituent Assembly of India— Springboard of Revolution 

Assembly, Hasrat Moham moved for the postponement of 
consideration of the Draft Constitution “till the election of 
a fresh and competent Constituent Assembly on the basis 
of joint electorates and the formation of political rather than 
communal parties in India ”.' 83 

On 5 November, Damodar Swamp Seth, a Congress So- 
cialist, moved that, whereas “the present Constituent As- 
sembly was not elected on the basis of adult franchise” and 
whereas “the final constitution of free India will be based 
on the will of the entire people of India”, while the Consti- 
tuent Assembly should continue to function as Parliament 
of the Indian Union, “necessary arrangement should be made 
for convening a new Constituent Assembly to be elected on 
the basis of a universal adult franchise” and that the Draft 
Constitution prepared by the Drafting Committee be placed 
before the new Assembly “for its consideration and adoption 
with such amendments as it may deem necessary”. 24 

Seth was emphatic that the Assembly created by the state- 
ment of the Cabinet Mission did not represent the whole 
country. “At the most it can claim to represent that fifteen 
per cent of the population of India who had elected the 
members of the legislatures. Tire election too, by virtue of 
which the members of this House are here, was not a direct 
one. they are here by virtue of an indirect election.” 25 Seth 
got support only from another motion of a vocal backben- 
cher, S. L. Saksena. Naturally, both the motions were de- 
feated. 

The seventh to tenth sessions were almost wholly devoted 
to the first two readings of the Draft. Towards the end of 
the tenth session, on 15 October 19-49, Shrimati G. Durgabai 
moved for a revision of the Assembly’s rules authorising the 
President to refer the Constitution, after it was considered 
by the Assembly, to the Drafting Committee with instruc- 
tion for renumbering of clauses, such revision of punctuation 
and such revision and completion of the marginal notes 

53 CAD, Vol. VJt, p. 4-1. 

** lb., p. 211. 

** lb^ p. 212. 
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thereof as might be necessary, and to recommend such formal 
or consequential or other necessary amendments to the Con- 
stitution as might be required. 66 

The Revised Draft 

Accordingly, when the 11th session of the Assembly began 
on 14 November 1949, Ambedkar moved for the consider- 
ation by the Assembly of the Draft Constitution as amend- 
ed by the Drafting Committee. The new Draft comprised 
39$ articles and 8 schedules. Though the changes now in- 
troduced were claimed to be merely of formal character' 21 
some of them were not just ‘'formal” or verbal, for, along with 
the renumbering of articles and like changes, the committee 
also made certain necessary alterations "for making the mean- 
ing of some of the articles dearer or for filling up any lacuna 
in an article without making any substantial change” and 
"for remedying the defects and omissions" in the articles of 
the Draft Constitution. 

Some of the more important changes related to citizenship 
(the present article 9, which was originally a proviso of article 
5 only, now qualified articles 6 and 8 as well), rights 
to personal liberty* and equality (article 15 of the Draft 
which was split up into two articles), the present Article 34 
(which was added for the purpose of enabling the legislature 
to validate and indemnify the acts of the persons in service 
during the operation of martial law), the present articles 77 
and 166 (to each of which a clause was added authorising 
the President and governors to make rules for the conduct 
of business and its allocation to ministers), quorum of legis- 
latures (from 1/6 to 1/10), judiciary (addition of the present 
article 222, prosiding for transfer of judges of high courts 
bv the President), states' powers (the new article 36$, which 
provided that the states' inability' to comply with executive 
directives of the centre would be considered as a failure), 

*«• CAD. VoL X, p. 289. 

*r Preface to the Draft Constitution of India as Revised by the Draft- 
ing Committee (November 1919). 
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territorial reorganisation of the states by the President’s au- 
thority (through the addition of article 391). 

Discussion on the amendments continued for three dap 
during which a few changes of “verbal" and "consequential’' 
nature were made. On 17 November 1949, the third reading 
of the Draft Constitution started admist the members’ joy- 
ful satisfaction. After nine dap of discussion the Draft 
Constitution of India was passed. The House, thereafter, 
adjourned and met on 24 January 1950, for signing the Con- 
stitution. On the same day the Constituent Assembly 
elected its President as the President of India and since then 
worked as the provisional parliament of India till the first 
general election of 1952 in accordance with a decision of 
the Assembly on 10 October 1949 (in respect of Temporary 
and Transtitional Provisions of the Constitution).** 

In all, the Constituent Assembly sat openly for 167 days 
in 12 sessions. The first six of these sessions, as is apparent, 
were devoted to preparatory functions. The seventh to 
eleventh sessions covering 110 dap were devoted to the dis- 
cussions of the Draft and other necessary business. (Actually 
a net total of 114 days were devoted to the Draft 
Constitution.) 


» CAD, VoL X, pp. 79-80. 



Chapter Nine 

- INDIAN OUTLOOK 


In view of the peculiar composition of the Constituent 
Assembly, revealed by the foregoing discussion, it is neces- 
sary to examine political thinking in India around 1947. It 
is also necessary to examine the political and economic 
developments of the country in the three hectic but fateful 
years from the end of 1946 to the end of 1949 that saw the 
making of the Indian Constitution. 

Gandhism 

Of all trends of thought influencing Indian mind at the 
time of constitution-making Gandhism was undoubtedly the 
most powerful, due especially to the might}' role it had play- 
ed during the freedom straggle and the equally strong con- 
trol of its followers on the Congress organisation. Yet the 
core of the Gandhian programme must be distinguished 
from the general Congress programme in as much as the 
latter was a product of different political and socio-economic 
ideologies, including Gandhism, operating on the broad 
Congress platform. Gandhiji himself took the initiative in 
keeping away conflicts of those ideologies during the freedom 
movement for the sake of which he wanted the broadest 
national front. As a result, these latent trends became active 
when freedom was found within reach. 

Gandbiji’s philosophy of faith manifested itself in the 
economic field, in the theory of trusteeship and firm refection 
of class conflict. Yet Gandhiji, by all estimates, was the least 
of a dogmatist. Though in his writings, there is no express 
reference to a welfare state, Gandfu'jt was always conscious 
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of the need of a socio-economic content of the national 
movement 

It will he stretching one’s imagination to find in Gandhiji's 
1922 statement, about Swaraj being a ratification by the 
British Parliament of the Indian public opinion, the seed 
of a constituent assembly 1 , for Gandhiji was never very 
enthusiastic about a constituent assembly as India’s panacea. 
On the eve of the Constituent Assembly election, Gandhiji, 
urged by several communications from intending partici- 
pants, wrote in a note, entitled “A Tragic Phenomenon": 

“I am free to confess that a constituent assembly is the 
logical outcome of parliamentary activity. The labours of 
Deshbandhu Das and Pandit Motilal Nehru opened my 
eves to the fact that the parliamentary programme had a 
place in the national activity for independence. I strove hard 
against it. It is certainly inconsistent with pure noncoopera- 
tion. But pure noncooperation never held the field." 2 

Writing to Patel on 4 December 1946, Gandhiji made it 
known that he had “very' strong views” on the Constituent 
Assembly under the Cabinet Mission plan: 

“I. 1 am quite clear that if there is a boycott by the 
Muslim League of the Constituent Assembly, it should not 
meet under tlie Cabinet Mission’s statement of 16th May. 
It clearly contemplates the cooperation of the major parties, 
viz the Congress and the League. . . If the government 
convenes the Constituent Assembly in spite of the boycott, 
they can legitimately do so only under some other statement 
which they can draw up in consultation with the Congress. 
It should not be forgotten that however powerful, the 
Congress has become, a constituent assembly, as contem- 
plated today, can only meet by action of the British 
government. 

“2. Even if the Constituent Assembly meets in spite of 
the boycott but with the willing cooperation of the British 

1 Sachchidananda Sinha, in his inaugural address to the Constituent 
Assembly, made this claim (vide CAD, VoL 1, p. 5). 

* Quoted hy Tendulkar in Mahatma, Vol. VII, p. 187. 
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government, it will be under the visible or invisible protec- 
tion of the British forces, whether Indian or European. In 
my opinion we shall never reach a satisfactory constitution 
under these circumstances." 3 

Granville Austin makes the somewhat superficial com- 
ment that “The Congress had never been Gandhian". 4 * * * In 
the militant life of the Congress, Gandhiji was definitely 
the vanguard. Gandhiji’s role was, however, paradoxically 
•subdued in the formulation of several policies of the Con- 
gress from time to time. After the struggle for independence 
was over, at least in the opinion of the institutional leader- 
ship of the Congress, the latter sat down for framing a 
constitution, quite insensitive to Gandhiji’s personal feelings. 
"When Shriman Narayan Agarwal complained to him that 
the new constitution did not even mention the gram pan* 
chayat, the central point of the Gandhian scheme, Gandhiji 
"bitterly commented to a group of constructive workers of 
the Congress that “the social orders of our dreams cannot 
-come through the Congress of today. Nobody knows what 
■shape the constitution will ultimately take. I say, leate it 
to those who are labouring at it now.” 8 

Congress 

Though the Congress movement from the beginning aim- 
ed at constitutional reforms; its objectives, for a long time, 
were not set in cleat terms. Tire Nehru plan (1928), Coup- 
land observes, was hastily drafted and was aimed mainly at 
an interparty agreement. Many technicalities of a constitu- 
tion were, therefore, omitted. 3 The Nehru Committee em- 
phasised that, “without the fullest cultural autonomy. . .it 
will be difficult to create a harmonious nation”. r The federal 
plan, through peculiar twists of history, was widened in the 

3 Letter s to Snrdar f’allabhbhai Patel (of Jf. K. Gandlii), pp. 197-93. 

* The Indian Constitution, p. 39. 

0 Tendulkar, Mahatma, Vol. Mil. p- 281. 

* The Constitutional Problem in India, Part I, p. 91. 

v All-Parties' Conference, Report of the Committee, p. 32. 
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succeeding years until the fateful partition of India changed 
the whole perspective of the Indian political problem. 

The socio-economic content of the Congress programme 
was till 1930 hazy. The Karachi resolution of 1931 was a 
somewhat precise social programme, for besides demanding 
full political freedom from British raj, the resolution pro- 
mised to realise universal adult franchise for Indians, educa- 
tion and development for all, social and economic justice 
and equity' for individuals and groups. In the Election Mani- 
festo of the Congress, released in 1936, on the eve of the 
provincial elections, the objectives of the Karachi resolution 
were reasserted. At Faizpur (1936), Congress President 
Jawaharlal Nehru, characteristically laid down the “real 
object” before the party as building up a powerful joint 
front of all anti-imperialist forces in the country. “The 
Congress has been indeed in the past and is today such a 
united popular front, and inevitably the Congress must be 
the basis and pivot of limited action.” 8 

The eagerness and ability’ of the Congress to solve the 
nation’s manifold problems were first put to test when it 
toolc up tire provincial administrations after some hesitation. 
For two years before the war the achievements of the Con- 
gress were moderately satisfactory. Nevertheless, the Congress 
ministers were severely criticised for their rude handling of 
labour problems in several provinces. There was no revolu- 
tionary achievement in the field of land reforms either. In 
Madras and Orissa, some attempts were made with a limited 
success. “The basis oE permanent settlement was not ques- 
tioned in other Congress provinces, nor was there any inter- 
ference with proprietary rights outside the settlement areas. 
But within the limits of the existing system the agrarian 
policy of the Congress went a long way. In the first place 
it dealt vigorously with tenanev rights and rents.”* Also, it 
made efforts at social reforms like reduction of indebtedness 

* Ouoltd by Sitatamayya, The History of the Indian National Congress, 
Vo], II. p. 31. 

* Cropland. The Constitutional Problem in India, Part II, p. 138. 
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and abolition of untouchability, at the governmental level, 
and the formation of a Planning Commission at the party 
level. 

The latest elaboration of the Congress policy prior to the 
convening of the Constituent Assembly was the manifesto 
for the provincial elections of the winter of 1945-46. In it 
the Congress envisaged a free, democratic and federal state 
with “the fundamental rights and liberties of all its citizens- 
guaranteed in the constitution”, and a great deal of “auto- 
nomy for its constituent units and its legislative organs elect- 
ed under unh^ersal adult franchise”. 

“Industry' and agriculture, the social services and public- 
utilities must be encouraged, modernised and rapidly extend- 
ed. . . For this purpose it will be necessary' to plan and co- 
ordinate social advance in all its many fields, to prevent the- 
concentration of wealth and power in the hands of indivi- 
duals and groups, to prevent vested interests inimical to societv 
from growing, and to have social control of the mineral 
resources, means of transport and the principal methods of 
production and distribution in land, industry and in other 
departments of national activity. . .The state must, there- 
fore, own or control key and basic industries and services, 
mineral resources, railways, waterways, shipping and other 
means of public transport. Currency and exchange, banking 
and insurance must be regulated in the national interest.” 

The reform of the land system was “urgently needed m 
India” and involved "the femoral of intermediaries between 
the peasant and the state”, on payment of "equitable com- 
pensation”. Promotion of educational opportunities and 
public health services were basic ingredients of this pro- 
gramme. Provisions for the improsement of the workers’ 
condition were promised. The party' also promised to take 
measures to remove rural indebtedness. In international field 
the party looked forward to international cooperation and 
friendship. 10 

«® JAR, 1915, Vol. II, pp. 107-10. 
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Xfberalism 

The moderates within the Congress formed themselves 
into the Liberal Party in late 1918 when the militants pre- 
vailed over the Congress to resist the Montford reforms. The 
liberals were consistent advocates of working under the 1919 
Act and dominated the Indian political scene to the extent 
the Congress abstained. One major impact of the Liberal 
Party was the encouragement of constitutionalism and par- 
liamentary activity within the Congress. 

After the failure of the Cripps talks the liberals' effort for 
a constitutional solution led to the setting up of the Con- 
ciliation Committee— popularly known as the Sapru Com- 
mittee, which passed fifteen resolutions on the future basis 
of Indian Constitution in At)ril 1945,’ 1 opposing the idea 
of partition and proposing, in its stead, a loose federation, 
with compulsory accession and no secession for the pro- 
vinces The committee envisaged the disappearance of para- 
mountev, but continued suzerainty of the Indian union, over 
the states and recommended the appointment of a nwnister- 
in-charge of functions in relation to the Indian states, with 
whom a body of three advisers from the Indian states would 
be associated. The Sapru Committee proposals proceeded on 
the basis of pantv between the Hindus other than the sche- 
duled castes on the one hand and the Muslims on the other 
in the lower house of the future central legislature and the 
executive, the overriding conditions being that the unity of 
India and joint electorates with reservation of scats for the 
Muslims were accepted. 

The Sapru Committee, really speaking, attempted a syn- 
thesis of the Nehru Report and the Cripps proposals—* 
though, due to the prevalent tension between the political 
parties, no serious heed was paid to it. After 1945 thd party 
graduallv disappeared and in 1949 was informally dissolved. 
A number of liberal leaders were, however, given Congress 
tickets for the Constituent Assembly elections. 

11 Constitutional Proposals of the Sapru Committee, December 1915. 
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Communalism 

The Muslim League’s political programme has already 
been fully discussed. Of the other trends the Sikh communal 
aspiration, expressed mainly through the Akali Party, was a 
major one. Tire recognition of the Sikhs as a major com- 
munity in India by the British government placed it in a 
very significant, though localised, position in Indian politics. 
For obvious reasons the Sikh communal claim opposed the 
Muslim League’s and at the time of the Cabinet Mission’s 
arrival it looked as if the Congress and the Sikhs were put- 
ting up a joint front against the League claim on the Punjab. 

To the Cabinet Mission, Master Tara Singh on bchalt 
of the Akali Part}' submitted a memorandum which declared 
their support to a single constituent body and their firm 
opposition "to any possible partition of India as envisaged 
in the draft declaration”. The memorandum also added that 
“with the inauguration of provincial autonomy on the basis 
of the Communal Award, the)- have been reduced to a state 
of complete helplessness”. 1 * 

An all-India party possessing a considerable influence in 
the country was the Hindu Mahasabha. The Mahasabha 
which was founded in 1906 as a Hindu cultural organisation, 
was reorganised in 1928 into a political parts- by its president, 
Savarkar. In 1944 the Mahasabha published its own scheme 
of a centralised parliamentary government for India in the 
form of the “Constitution of Hindusthan Free State”, in 
which it demanded a federal government for India with 
autonomy for provinces and residual powers for the centre. 
Tire states would not be allowed to decline accession and 
the provinces would not be allowed to demand secession. 
“The union government should have the power of super- 
intendence and control in cases where flic federating units 
go wrong in respect of national policy- or interest and should 
be strong enough to exercise the power effectively”” 

«IAB, 1916. Vol. I, p- 200- 

is The Hindu MabjMbha, Constitution of the Hindusthan Free State. 
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Casteism 

Of the two casteist parties— the Scheduled Castes Federa- 
tion and the Justice Party— whereas the latter had'lield power 
in Madras for some time, before the' Congress accepted 
office in 1937, the former had a greater political importance, 
particularly because of the legal acumen of its leader 
B. R. Ambedkar. 

Ironicallj- Ambedkar, who happened to be one of the 
architects of the Indian Constitution in the Constituent 
Assembly, had all along looked at the Congress movement 
as a unitarv programme dominated by the upperejste 
Hindus. In his presidential address to the Scheduled Castes 
Federation's conference at Bombay on 6-7 May 19-15, 
Ambedkar opposed the idea of a constituent assembly. "It 
is useless for the British to frame for India a constitution 
-which they will not remain to enforce.” Secondly, "It is 
absolutely superfluous So much of the constitution of India 
has already been written out in the Government of India 
Act, 1935, that it seems to be an act of superarrogation to 
appoint a constituent assembly to do the thing over again. 
All that is necessary is to delete those sections of the Govern- 
ment of India Act, 1935, which are inconsistent with domi- 
nion status.” 14 

The meeting of the Federation considered “the gor em- 
inent's recent statement of industrial policy and expressed 
the opinion that the policy by recognising private enterprise 
as a basic fact was calculated to do erase wrong to the toilins 
-masses of this country. The Federation was firmly of opinion 
that state ownership of industry and . . . land was the only 
wav which would prevent industrial poliev resulting in 
making the rich richer and the poor poorer.” 15 

In the sixteenth session of the Justice Party (7-8 May 194?) 
Sanmukham Chetty, in his presidential address, said that "it 

14 IAR, 1945, VoL I, p. 32L 
is Ib^ p. 324. 
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lad always been their policy that the quickest way of 
making political advance was to utilise every opportunity 
■provided by the constitution in force for the time being, 
withstanding the limitations imposed by that constitu- 
tion”. The conference passed a resolution demanding at least 
for the next ten years a composite government The confer- 
ence also demanded separate electorates for the non -Brahmins 
and scheduled castes. 5 ® 


Communism 

Ever since its birth in 1925 the Communist Party of India 
•operated within the Congress, with the mission of support- 
ing the anticolonial struggle of the Indian national bour- 
geoisie and criticising what it considered the mistakes and 
Teactionary policies of the latter. 

The party demanded, in its memorandum to the Cabinet 
Mission, lr "within six months, the total withdrawn! of Bri- 
tish troops from all Indian territory, including the states”. 
The question of Indian units' was an internal question to be 
settled by the people themselves. It could not be made an 
excuse for the British refusal to transfer power. The imme- 
diate demand of the party was, therefore, the setting up of a 
provisional government to which all powers would be trans- 
ferred forthwith. The povisional government would arrange 
the election of a constituent assembly within six months. It 
would be responsible to the assembly when the latter came 
into existence. Such a provisional government would negotiate 
a treaty with the British government on the payment of 
Sterling balances and mutual trade relations, subject to ratifi- 
cation by the constituent assembly. The constituent assem- 
bly which the British had envisaged, on the other hand, 
was undemocratic as it would be indirectly elected by a res- 
tricted electorate. 

For the solution of the communal problem and the satis- 

14 /6- pp. 316-21. 

11 UR, 1946, Vel I, pp. 220-21. 
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faction of the cultural aspirations of the people of India if 
demanded the right to selfdetermination for them. A bound- 
ary commission would reallocate the provincial boundaries 
“on the basis of natural ancient homelands of ever} - people . 
“The people of each such unit should ha\e the unfet- 
tered right of selfdetermination, i.e. the right to decide 
freelv whether they ioin the Indian union or form a separate 
sovereign state or another Indian union.’’ Tire delegates 
elected from each national unit would decide whether to 
join one Indian union or not. 

The Communist Part} - itself, however, stood for a “free, 
voluntary, democratic Indian union of sovereign units”. It 
was firmly convinced that the best interests of the Indian 
masses would be sersed “by their remaining together in one 
common union in a 1 common brotherhood to defend the 
freedom and solve the problems of poverty which require 
the cooperation of all”. 

The manifesto of the part} - for the election of 1946 went 
as far as declaring that all nationalities should be able to 
form their own sovereign states. The part} - had long been a 
champion of the movement of the states’ people for the 
demoralisation of their administration. 

Radicalism 

“Socialist leadership arose within the Indian National 
Congress in response to what the socialists felt were three 
leadership ‘failures’ associated with the second and third 
civil disobedience mosements of 1930-34”, writes Thomas 
A. Ruscli 18 The Congress Socialist Party's constitution 
declared that the objects of the party were “the achievement 
of complete independence, in the sense of separation from 
the British empire and the establishment of a socialist 
society”. 1 * 

jfc “Dynamic* »f Snria1i*ni in India" in Park and Tinker’s Leadership 
and Political Institutions in India, p. 183. 

1 *J. P. Narayan, Towards Struggle, p. 139. 
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The first head-on clash between the Gandhite leadership 
and the leftists within the Congress tool; place in 1939, 
when with the support of the radicals, socialists and com- 
munists within the Congress, Subhaschandra Bose defeated 
Gandbiji’s personal nominee, Pattabhi Sitaramayya, and be- 
came the Congress president for the second time. In this 
clash Jawaharlal Nehru, a leader of the radicals, joined 
Gandhiji's side for, as he explained later in a letter to Bose, 
(3 April 1939), “it meant under the circumstances a break 
with Gandhiji and I did not want this to take place. . . It 
would mean also, I thought, a setback for the real left. The 
left was not strong enough to shoulder the burden by itself 
and when a real contest came in the Congress it would lose 
and there would be a reaction against it. I thought it proba- 
ble that you would win the election as against Pattabhi, 
but I doubted very much whether you could carry the Con- 
gress with you in a clear contest with what is called 
Gandhism.” 5 ® 

Nehru’s fear was very much real. There was no ideological 
cohesion among the socalled left in the Congress. When, 
after resigning from the Congress, Bose tried to mobilise’ 
them in the Forward Bloc, in the middle of 1939, in order 
to fight constitutionalism within the Congress, he failed. The 
Congress Socialist Partv chose Gandhiji. J. P. Naravan was 
Categorical that, “The Congress must lead the struggle. But 
it is crystal clear today, neither the Kisan Sabha nor the 
Trade Union Congress in their present stage of development 
can hope to fight imperialism with any degree of success. 
That task unquestionably belongs to the Congress." 21 

The socialists and the Forward Bloc took an active role 
in the movement of 1942. After the war both became rest- 
less for independence. Both declined to submit any memo- 
randum to the Cabinet Mission, Both opposed the Mission's 

-"A Bunch of Old Letter*, p. 35 6. 

®» Toicnrds Struggle, p. 139. The position wa« reasserted as late as 
September 19 V>, when the Executive Committee o{ the Congress Social- 
ist Party declared that Congress must lead the freedom struggle. 
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plan and refused to Join the assembly. But it was not until 
10 June 1946, that the Forward Bloc openly accepted the 
ideology of class struggle for the achievement of socialism. 
In 1948, the party was split up into a "Marxist' and a 
"Subhasist” faction, with very little difference in their pro- 
grammes. 23 


““See Myron Weiner, Party Politics in India, pp. 125-26. 

For a brief history of the growth of democratic socialism see also 
S. K. Chautey, “Democratic Socialism: Early Growth of the Concept 
in India**, in Indian Journal of Political Science, VoL XXVI, No. 4, 
October-December 1965, pp. 47-60. 



Chapter Ten 

CROSSCURRENTS OF INDIAN POLITICS 


Economic Implications of Independence 

Reporting "several transfers of British business to Indian 
hands", on 17 May 1946 (i.e. shortly after the failure of the 
Cabinet Mission's Simla talks). The Eastern Economist, a 
representative journal of the business community, comment- 
ed that Britain had "emerged out of the war victorious, but 
weaker". The paper conceded, "in all fairness, that Britain 
is trying vigorously and honestly to negotiate its way through 
the mass of strategic and economic difficulties that the war 
has piled on her." 

The Statesman of Calcutta reported on 17 June 1947 the 
■"transfer of British business interests to Indian hands 
involving about Rs 2^ crores" in Calcutta, though "several 
big and commercial undertakings in Calcutta and elsewhere 
have remained completely unmoved by all these changes, and 
•are known to have rejected offers of purchase from Indian 
interests which on a short-term reckoning were financially 
attractive. Evidently, their estimate is that, from a long- 
term point of view, no sound reason exists for supposing that 
British business will not continue to flourish very satisfactorily 
in India.” The paper also noted the gratification of “the Clive 
"Street business circles” at Nehru’s assurance to British busi- 
ness. The Economist (London, 4 June 1947) hoped that 
"‘the essential strategic and economic tics between Britain 
and India will remain even if it is under different political 
forms”. 

The transfer of power in India -was smooth. The direct 
fndo-British economic conflict was over. No threat to foreign 
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interests was seriously contemplated. As a result, it was not 
considered necessary to draw any special treaty for the pro- 
tection of British interests in India as a concomitant of the 
Indian Independence Act, which was, nevertheless, preceded 
by the Indo-British Financial Agreement, drawn on 14 August 
1947. It took a much larger time and effort, however, to 
straighten the internal economic and political issues. 

Economic Scene 

As early as 1929 Vera Anstev, the eminent British econo- 
mist, considered the possibility of India as “an economic 
unit in the making”: “The difficulties confronting economic 
unification are the vast size of the country- and the political 
elements contained therein. On the other hand, India forms 
a clearly geographical unit, a not inconsiderable extent of 
economic unification has already been achieved, and there 
arc a number of strong unifying forces at work.” 1 Since at 
least the first world war the strongest social force that 
favoured the unification of the country was the need 
for economic centralisation— the inevitable result of industrial , 
development, which notwithstanding all odds was progressing 
steadily. 

At the end of tire second world war, Indian industry- was 
far more organised than at any time before. Consequently, 
tremendous pressure was being exerted by it on the govern- 
ment for moulding tire national economic policy in its inter- 
ests. The biggest and most controversial issues on which 
pnvate Indian business felt it necessary to speak out and 
assert the right to property were economic control and 
nationalisation. The attitudes of Indian businessmen to these 
questions, however, were sometimes contradictory. 

Indian businessmen, for instance, were well aware that the 
system of controls that had been introduced during the war 
could not be done away- with; on the other hand, it could be 
utilised to sene the purpose of a newly-emerging economic 

* The. Economic Development lodUs, 4&S. 
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Older— that was state-capitalism. So The Eastern Economist 
emphasised that “the system of economic controls which the 
government has slowly built up must continue for some time 
at least after the war to smoother! the transition to peace 
economy”. On the assumption, therefore, that the future 
economy of our country would be largely state-directed it 
endorsed “a progressive strengthening of the present system 
•of controls, in scope and character, so that not only may it 
strengthen the smooth transition to peace economy, hut may 
also become the instrument of long-term economic planning 
in our country”. 2 

In early 1947, the Commodity Prices Board consisting of 
the noted economists A. D. Gorwala and D. R. Gadgil was 
appointed. It submitted its report in the same year recom- 
mending “not abolition but the improvement of the system 
of controls”. 3 On the other hand, the Foodgrains Policy Com- 
mittee, appointed in September 1947, with mostly industrial 
personalities, in its interim report adopted by a majority 
and submitted in December the same year recommend- 
ed the reduction of the government commitments 
“under the present system of food controls”. 4 The demand 
for decontrol was supported by Gandbiji on moral ground, 
as the control had encouraged blaclcmarleet and other mal- 
practices. Control was abolished. As a result, prices rose 
steeply and control had to be reimposed within a few 
months. 

Behind this controversy, the greatest reason sms the sus- 
picion about the growing demand for nationalisation, which 
made The Eastern Economist declare on 14 June 1946: “We 
reject unreservedly the Soviet ideal of complete and imme- 
diate socialisation of the whole range of the economy." 
Nehru, therefore, had to use the occasion of his address to 
the 20th annual session of the Federation of Indian Clum- 
bers of Commerce to remove some of the apprehensions of 

* The Eastern Economist. 14 January 1944. 

3 Deshmukh, Economic Deteiopments in fndia. 

4 lb., p. 46. 
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Indian businessmen about the economic policies to be pursued 
by the government. “It is entirely wrong”, he said, “if you 
imagine that this government is out to injure industry. That 
would be folly on our part. We want to provide facilities for 
industry and facilities for production— technical, scientific 
and power resources and all that.”* He reiterated his assur- 
ance to private enterprise, on 4 April 1947, in an address to 
the All-India Manufacturers’ Organisation.® 

Economic Planning 

Essentially connected with the questions of control and 
nationalisation was the question of planning. The real contro- 
versy on Indian planning had started with the publication 
of what is commonly known as the Bombay Plan— a product 
of the deliberations of a group of big industrialists led bv 
G. D. Birla— which rejected the “Soviet-type socialism”. The 
Bombay Plan was in essence a capitalist plan with the state 
control unavoidable in the middle of the 20th century. 

The Economic Programme Committee of the National 
Planning Committee stnick a compromise between state 
socialism and private enterprise. It promised equal opportu- 
nities to all classes of people and special opportunities for 
* the backward. Private enterprise was not to be abolished, 
but at the same time basic industries were to be expanded 
under public sector. While land would be exploited on the 
basis of cooperative farming, zamindari was to be abolished. 
Smallscale industries would be promoted through coopera- 
tives, especially in the rural areas. It was on the basis of these 
recommendations that the Industrial Policy Resolution of 
194S was drafted. The controversy did not however end 
there. 

For sheer economic reasons Indian industry needed 3 
change in the agricultural system resulting in the develop- 
ment of capitalism in agriculture. And from this point of 
view they' condemned the zamindari system of India. The 

*IAR, I'M?. Vol. I, p. 191. 

* lb., pp. 201-3. 
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Eastern Economist in its issue of 28 June 1946, making a 
strong case against the continuation of zamindari, emphati- 
cally declared that “the landlord has no economic justifica- 
tion for his existence”. 

Years of Strain 

The general economic condition of the country in the 
postwar years was critical. C. D. Deshmulch calls 1946 “the 
year of missed opportunities”. “There was a misreading of 
the immediate postwar trend in the economic situation”, 
he writes. 7 In an atmosphere of political uncertaintv. “gov- 
ernmental economic planning became a little cold; and 
private enterprise based on expectations could not go ahead, 
even if it wanted to, to the accomplishment of ambitious 
designs. Civil strife added to our trouble.” The year was 
characterised by serious and persistent labour unrest. “The 
business outlook therefore, in 2946, despite all the talk of 
planning, expansions, agricultural and industrial revolution, 
was contractionist.” s 

The first postwar Indian budget was inflationary. To 
counteract the resultant inflationary tendency of the national 
economy, the government introduced a contractionist policy 
in the next year, which culminated in the Liaqat Ali Budget. 
Whereas the 1946 budget was considered by the business 
circle as “bullish, a rehabilitation budget”, the February 
1947 budget was considered “drastic". “The budget for 
1947-48”, says C. D. Deshmulch, “presented by Mr Liaqat 
Ali had many elements of corrective policies and invoca- 
tions, but as a whole it proved too much of a shock, parti- 
cularly to the business and industrial community. It was in 
severe contrast with the previous budget and, while its 
points were recognised, their motive was questioned.”* 

The year of independence for India was thus a year of 
difficulties aggravated by partition and communal troubles. 

" Dr'bmukh. °P- <"(/•. p. 32. 

s fhc Eastern Etonomist , Annual Number, 3 January 19)7. 

* Dc«1imukh, op. cit., p. 48, 
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Some amount of confidence was restored when Sanmukltam 
Chetty announced in November a new budget.*’ In 1948 
there was some improvement in the situation. In the same 
year the Reserve Bank of India was nationalised. At the end 
of 1949 some amount of stability was achieved in the econo- 
mic situation, parti v due to the political stability achieved 
through the completion of constitution-making and the 
integration of the Indian states. 

Political Scene 

Immediately after the elections to the provincial legisla- 
tive assemblies in early 1946, Asoka Mehta, a noted Con- 
gress-Socialist, analysed in Janata, the party organ, the “Elec- 
tion Pattern— Their iLessons”. He found in the election 
results the end of the old and moderate political parties, like 
the liberals and the responsivists. lie also found the end of 
the communal parties except in those places where thev 
had been propped up by separate electorates. The vital chal- 
lenge to the Congress would come not from the communal- 
ists, but from the communists, Mehta said. 11 

Around independence, the Congress policy was in a state 
of flux. Ever since the elections to the Constituent Assem- 
bly the Congress sought to bring in its periphery the other 
political groups. 1 * In the interim government several “out- 
siders” were given important portfolios, the section with 
which no rapprochement was sought being the leftist parties. 
It did not take very long, however, for differences to grow' 
in the coalition government and Sarat Bose, Snnmuhham 
Chetty and John Matthai gradually parted company with 
the Congress government due to serious differences. 

The internal situation of the Congress was no less con- 
fusing. Commenting on the proceedings of the last pre- 
independence Congress conference. The Statesman’s spe- 

10 See the Eastern Eeconomist, January 19-18. 

11 The Political Mind of India, pp. 88-89. 

11 On 9 August 1946 Nehru called for a “united front” tor the * wo 
critical years ahead and foresaw freedom within one year — Public 
Meeting at Wardha, The Statesman, 11 August 1946. 
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cial representative in the UP wrote in the issue of 25 Nov- 
ember 19-16 that, contrary to average expectations, the Con- 
gress session at Meerut “was not quite uneventful". In the 
same meeting Vallabhbhai Patel, speaking on the commu- 
nal situation of the country, gave the controversial call to 
the Hindus to “organise in selfdefence against the hooli- 
gans", as “sword must be met by sword". “Of greater im- 
portance to the internal organisation of the Congress", 
•wrote the correspondent, “was the unconcealed ideological 
•opposition on leading issues from the younger element: re- 
presented by the Congress-Socialists. Their approach to prob- 
lems, varying from the attitudes to states' politics to the more 
remote question of evolving a constitutional pattern for 
India, has always been known to be different from the main 
lightning within the Congress, but it was for the first time 
that these divergent ideologies came up for discussion in the 
•open.” 15 

Ever since J. B. Kripalani’s election as Congress president 
at Meerut, relations between the governmental and organisa- 
tional wings of the party deteriorated. In November 1947, 
■when the A1CC met in New Delhi, Kripalani resigned, 
openly blaming the government leaders for not cooperating 
“with the organisational leadership. He was succeeded by 
Rajendra Prasad and only then complete harmony was 
•established between the government and the parti’. The 
■next year Pattabhi Sitaramayya took over as Congress presi- 
•dent 

* Crisis of CammunaUsm 

The Muslim League, on the other liand, found itself after 
-partition in a rather odd position. As a political party within 
the Constituent Assembly it was in a hopeless minority with- 
out any protection of the communal veto. Besides, its own 
internal coherence was disappearing. There was an extreme 
•communal group within it 3nd another rather liberal wing. 


lb* 23 November 1916. 
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A still smaller section led by Hasrat Mohani believed in 
socialist ideology. 

The shock of Gandhiji’s murder created a widespread 
commotion in India against all types of communal politics. 
There were moves in the central legislature for banning 
political activities of all communal organisations. In February- 
March 1948 the League leaders had several meetings and 
finally the majority of them decided to disband the League 
in the Constituent Assembly and provincial legislatures. The 
Madras Muslim League disagreed while a few Leaguers like 
Saadulla extended cooperation to the Congress. On two 
major points, however, they appear to have advanced a 
common front— these were resistance to overcentralisation of 
the Indian federation and opposition to interference with 
the personal laws of the Muslims. 14 

In March 1948 also the Akali Dal decided to disband its 
legislative wing, the Panthik Part}*, and join the Congress 
An extremist group led by Tara Singh, however, maintained 
thetr identity in the East Punjab legislature. 15 


Labour Movement 

During the war, though politically isolated, the Conr- 
mumst Party maintained its firm grip over the leadership 
ot the trade-umon movement, notwithstanding a minor 
y~5J ,sc °. by thc ^cession of the Royist faction from the 
AUUU On coming to power, the Congress first tried to 
oea* with the labour questions through the Hindustan 
Arm? n CVak Sansh and made effoTts t0 capture the 
^ Ii m ^ “ nsucccssful > in May 1947, the top leader? 
XW rS'° n f ?° nsreSS met in a high-level conference at 
isev. Delhi, at the initiate of Patel, and decided to have 
Ei t J , r > organisation. As ■ a result, thc Indian 
National Trade Union Congress was bom. 15 

DbM^fJ , r e F! m rT' h ™ aTj:SUtch 1948 Th ' Times of Indio 
'"lb ' ™ rho s 1949 > 1950. 

“ R ' C Slkwns ' Laboar Problems and Social Welfare, p. 92. 
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Charles A. Myers comments on the Congress labour policy 
around independence as follows: 

"Despite the popular mandate with which the Congress- 
assumed office. Congress labour policies came in for serious 
criticism by the non-Congiess labour leaders. Some of this 
reflected basic difference of opinion with the Congress policy 
of compulsory arbitration. Congress sponsorship of the 
INTUC was especially disliked. Whatever the justification, 
the Indian labour movement entered upon a new phase of 
political unionism with the formation of two more central 
organisations.” 17 

In June 1947 the Central Committee of the Communist 
Party of India formulated that though the forces of freedom- 
movement had compelled the imperialists to open negotia- 
tion with Indian leaders, they were manoeuvring to forge 
a new alliance with the princes, big landlords and brg 
businessmen of India in order to control the Indian state 
and economy. Nevertheless, the party decided that the agree- 
ment, embodied in the Mountbatien proposal, offered ‘‘new' 
opportunities for national advance” and that ‘‘the two- 
popular governments and constituent assemblies are the 
strategic weapons in the hands of national leadership”. But 
in December 1947, the Central Committee of the Com- 
munist Party of India rejected the second part of its June 
thesis and called the acceptance of Mountbatten plan as an 
abject surrender on the basis of an ‘‘imperialist-feudal- 
bourgeois combine”. Tire resultant political movement of 
the part)- was put down with rigorous oppressive measures by 
the government. Tire Communist Party was banned in cer- 
tain parts of the country’. 

New Frontiers of Leftism 

The Congress Socialist Party- derided not to accept the 

li Industrial Relations in India, j>. US. The two central trade-union 
r.rganisation* referred to by Myers were the Hind Mardonr Sabha spoil, 
serrd by the socialists in December 1918 and the United Trade Union 
Congress sponsored by K. T, Shall and Mrinal Kanti Bose, who, due 
to difference with the communist*, broke away from the AITUC. 
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•nominations to the Constituent Assembly. Damodar Swarup 
Seth (UP) and Phulan Prasad Varma (Bihar), however, 
accepted Congress nomination as the decision of the party 
was said not to have reached them in time. They were allow- 
ed to continue as members of the Constituent Assembly. 13 

On 28 February 1947, at a special conference, the CST 
decided to drop the word “Congress” from its name. Its 
president, Rammanohar Lohia, charged the Congress 
leaders of compromising with vested interests. In March 
1947, the parts - opened its membership to non-Congressites. 

Ever since the transfer of power Gandhiji was also be- 
coming more and more eager about a positive socio-economic 
programme of the Congress and gave patronage to the 
socialists. He actually proposed Jayaprakash Naravan and 
Narendra Deva for Congress presidentship after Kripalani 
with the support of Nehni and to the dislike of the right- 
wing leaders like Patel. After Gandhiji’s murder the socialists 
charged Patel of neglecting Gandhiji’s security. Nehru 
■defended Patel and the Congress right avenged it by piloting 
n resolution prohibiting political groupism within the Con- 
-gress. The socialists were now convinced of the reactionary 
trend in the Congress, and at the sixth annual conference 
in March 1948 the party decided to quit the Congress and 
resign all seats they had secured in the provincial and 
■central legislatures. Its leader, Jayaprakash Narayan, declared 
that the Draft Constitution of India which had just been 
framed was “clumsy” and “not inspiring”. Thereafter the 
-socialists could not stav in the Congress. They preferred to 
work in the opposition. He demanded the dissolution of the 
•Constituent Assembly and its reconstruction on the basis 
of adult franchise. If the Assembly' was not dissolved, the 
•socialists would think of other methods. 

It should, however, be pointed out here that the socialists 
■drew this conclusion about Indian political situation out of 
•their independent study and had no sympathy for the com- 

,s This information waj receded from Ganga Sartn Sinha, ar. old 
-*ociali«t loader, through personal communication. 
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munist ideas of that time. At the Nasik convention (March 
1948) the party modified its stand. On 28 June 1948, 
Acbyuta Patwardhan said in an election meeting in UP that 
in time of national crisis the socialists would join with the- 
Congress rather than the communists. Very soon, in the 
trade-union movement the socialists parted company with 1 
the communists. 1 * 

The socialists gained nothing bv leaving the Congress. 
Only in the UP legislature where they had some strength, 
Narendra Deva with ten colleagues resigned. The socialists 
in the INTUC, led by Harihamath Shastri, chose to stay 
with the Congress. In the byelections that followed, thc- 
socialists were defeated. Even Narendra Deva lost in the 
election. The socialists then counted their steps hack. On 
27 October 1948, the National Executive of the party direct- 
ed its representatives in the Constituent Assembly to put 
forward the views of the party that the final adoption of the 
constitution should be left to a constituent assembly that 
would be elected by universal adult franchise. As the party was 
aware that the view would not possibly be accepted, their 
alternative demand rvas to make the constitution liable to- 
change, in the next ten years, by a simple majority decision- 
of Parliament. 10 

In January 1947, at the Ara Conference the Forward Bloc 
also discussed its policy towards the Constituent Assembly. 
The conference referred the issue to the Forwa'rd Bloc 
Council which decided in March 1947 to withdraw from 
the Constituent Assembly the immediate dissolution of 
which tvas called for in view of its lack of universality. 

H V. Kamath, then a member of its Working Committee, 
differed from the decision and remained within the Congress 
Party in the Constituent Assembly. The other Forward Bloc 
member of the Constituent Assembly (from UP), Vishwam- 
bhar Dayal Tripathv, appealed to the leadership for re- 

Vide The Statesman, Marcti-Joae 19J8. Also Thomas A. Roach'* 
article, op. cit ^ and MvTon Weiner, op. et'f, pp. 33 and 57. 

The Statesman. 20 October 1WS. 
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•consideration of the decision and held his seat in the Consti- 
tuent Assembly. In July 1948, the All-India Council of the 
party decided to quit the Congress and instructed Tripathy 
to resign the Constituent Assembly seat Tripathy opted for 
the Assembly. 51 


11 Information supplied by the State Council office of the Forward 
Lloe. West Bengal. Kamath ccn firmed it, though denied that Forward 
Bloc took any disciplinary action against him. Rather, he said, it veas 
the Congress Party which took disciplinary action against him in 19-19, 



Chapter Eleven 

END OF THE INDIAN PROBLEM (I) 

Constituent Assembly and Native States 
/nvifafion to the States 

While the Chamber of Princes was in general agreement 
with the Cabinet Mission’s plan and declaration about the 
lapse of paramountcv, they wanted to have certain matters 
clarified. The Standing Committee of the Chamber of Prin- 
ces set up a Negotiating Committee on 10 June 1946 in 
order to open negotiation with the Negotiating Committee 
■of the Constituent Assembly of British India. On the eve 
of transfer of power in India, the rulers of the states became 
alert to the impending challenge to their rights and posi- 
tion, so long maintained with British support The imme- 
diate objective of the rulers was, therefore, to bargain with 
the new Government of India from a position of strength. 
On the other hand, when the British were packing from the 
Indian mainland, defence of states’ rights would be a liability 
which the)' had no reason to bear against the possibility of 
"humiliating Indian opinion. At the most, therefore, what the 
British could do was to terminate the existing relations with 
the states and make them free to bargain with the new 
Government of India on their own terms. 

The General Council of the All-India States’ People's 
Conference, on the other hand, expressed strong resentment 
at being ignored in the talks of the Cabinet Mission. In 
its conference from S to 10 June 1946, its demands for fully 
responsible government in the states and representation of 
the states' people to the Constituent Assembly on behalf of 
the states were reasserted. The meeting heard Jawaliarlal 
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Nehru declare: “While we have accepted the continuance 
of the ruler as a constitutional head, it must be made per- 
fectly clear that the only ultimate rights we recognise are 
the rights of the people.” 1 

The same meeting, however, heard a much softer tone 
from Vallabhbhai Patel. lie advised the states' subjects not 
to get involved in isolated direct actions in the states at the 
moment, but to be patient and carry on the agitation peace- 
fully for responsible government on the basis of a collec- 
tive approach to the princes as a whole and not to fritter 
away their energy on isolated battles. 2 The trend of thought 
Patel represented was thus in favour of a talk at ■govern- 
ment level and arriving at a settlement with the princes 
through concession and persuasion. There was, of course, an 
advantage of such a policy. Under constant threats of popu- 
lar upsurge, when there would be no British force to crash 
it, the princes were very’ likely’ to respond to persuasion, and 
a “smooth” accession of the states might not be difficult. 

At the Meerut session of the Congress the loudest demand 
for immediate starting of democratic mo%-cment in the states 
was expressed. Pattabhi Sitaramayva, president, All-India 
States’ People’s Conference, moved the resolution on Indian 
states declaring that any confederation of states (which the 
states were then seeking to establish among themselves') 
without the consent of their people would not be tolerated. 
Whereas Vallabhbhai Patel pleaded for patience among the 
states’ people, a number of amendments were moved solicit- 
ing the extension of Congress support to the popular move- 
ments in the states. There were even charges against the 
official leadership of failure to advise the states’ people on 
their movement. Javaharlal Nehru himself had to deny the 
charge. 2 

On 21 December 1916- upon a resolution moved by K. M. 
Mumlii, the Constituent Assembly elected a Negotiating 

*IAR, 1916. Vol. I, p. 213. 

P. 215, 

Suresmm, 23 November 1916. 
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Committee with six members “to confer with the Negotiat- 
ing Committee set up by the Chamber of Princes and with 
other representatives of Indian states for the purpose of : 

"(a) determining the distribution of seats in the Assem- 
bly not exceeding 93 in number which, in the Cabinet Mis- 
sion's statement on 16 May 1946, are reserved for the Indian 
states, and 

“(b) deciding the method by which the representatives 
of the states should be returned to this Assembly.” 1 

Some rather odd demands were raised at that stage. P. 11. 
Thakur, a scheduled-caste Congressite, wanted a member of 
the scheduled castes, and Jaipal Singh, an independent adivasi 
leader, wanted an adivasi in the committee to ensure 
fair representation of their communities in the states. 

Moving the Objectives Resolution, Nehru said in the 
Assembly that, “in a sense, this resolution does not interfere 
with the inner working of those units. They will be auto- 
nomous and, as I have said, if those units choose to have 
some kind of constitutional monarchy at their head, they 
will be welcome to do so.” 4 5 

Protracted Negotiation 

Yet the first and second sessions of the Constituent Assem- 
bly were not attended by the states' representatives. On 
29 January 1947, the Chamber of Princes at New Delhi 
demanded: 6 

“The entry of the states into the union of India, in 
accordance with the accepted plan, shall be on no other basis 
than that of negotiation and the final decision shall rest with 
each state. The proposed union shall comprise, so far as the 
states arc concerned, the territories of only such states as 
may decide to join the union, it being understood that their 
participation in the constitutional discussions will imply no 

4 GAD, Vol. I, p. 155. s ,b - VoL n ' P- 30 °- 

6 The Statesman, 30 January 1947. 


CA-10 
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commitments in regard to their ultimate decision, whicli can 
only be taken after consideration of Hie complete picture 
of the Constitution.” 

The constitution of each state, its territorial integrity and 
the succession of its reigning dynasty in accordance with 
the custom and usage of the state could not be interfered 
with by the union or any unit thereof. The Constituent 
Assembly could only settle the union constitution in accord- 
ance with the Cabinet Mission’s plan, and was not authori- 
sed to deal with questions bearing on the internal admini- 
stration or constitution of individual states or groups of 
states. 

The negotiating committees of the Constituent Assembly 
and of the states met on 8-9 February 1947 in order to dis- 
cuss the distribution of seats in the Constituent Assembly 
to the princely states. 1 The princes chose to open the 
basic question of the protection of their rights without 
which they could not join the Constituent Assembly. Patel 
categorically told them, “No responsible person, no Con- 
gressman, has said, ‘We do not want vou.’ ” The chancellor 
of the Chamber of Princes, however, explained Uie princes’ 
suspicion in this way : 

“The resolution passed by the Constituent Assembly e\- 
paite has been perhaps responsible foT taking this course. 
This is suspicion number one. There have been instances 
.. .of statements by irresponsible persons, which have given 
cau^c for these doubts and suspicions.” 

Nehru’s replv to these doubts makes interesting reading. 
He said that questions about monarchy and territories could 
not arise until the princes decided to join the Indian union. 
For the moment, however, their participation in the Con- 
stituent Assembly had to he discussed. Participation in the 
Constituent Assembly was different from participation in 
the union. It was nobody’s fault that the princes’ represen- 
tatives were not present when the Objectives Resolution was 


il Shiva Kao, Select Documents, Vo!. I, pp. 643-721. 
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-passed. But the whole object of ttat . ^soluUon would have 
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lion of stable, strong and central authority, the result 
would be the weakening of stable elements in British 
India working towards a settlement and consequent increase 
in the power and prestige of the leftwing. “If the latter 
came to power the position of the states can well be im- 
agined.” 9 

Princes’ Participation in the Assembly 

On the e\e of the General Conference of States’ Rulers in 
the first week of April 19-17, the Maharaja of Bikaner openly 
condemned the “sitting on the fence” theory of some of the 
rulers and declared his intention to join the Constituent As- 
sembly. A group of princes, led by Bikaner, having thus 
strongly decided in favour of joining the Constituent As- 
sembly, the Chamber of Princes had second thoughts on the 
question. The General Conference of Rulers reiterated the 
willingness of the states to join the Constituent Asscmhly 
and cooperate in the constitution-making, provided that the 
general understandings between the two negotiating com- 
mittees were ratified by the Constituent Assembly. Nehru, 
on behalf of the Negotiating Committee of the Constituent 
Assembly, told the princes that a fonnal ratification of the 
joint decisions bv the Assembly wus not necessary. Yet a 
strong section of the princes decided to join the ne^t 
session of the Assembly, as decided by the General 
Conference of Rulers. On the other hand, at the Alf- 
India States' People’s Conference at Gwalior (18-20 April 
19471, Nehni regretted that the reforms tliat the princes 
were initiating were inadequate. He warned that all those, 
who would not join the Constituent Assembly thereafter, 
would be regarded as hostile states. "Our aim at present is 
to liberate as much of India as we can . . . and then to deaT 
with the question of independence for the rest. I know 
we have to make a lot of concessions. But sometimes one 
has to pay a high price in the interest of the country’s larger 
interests.”* 

* The Free Press Journal, 3 April 194?. 

» JAR, JW7, Y«4 I, p. 213. 
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assemblies for their states. In rep) Nehru hinted that, 
rather mfld resolution of the «£*£**» anted 

further advances were possible. 

On the opening day of the third session 
(28 April 1947) 18 represent*® of * r state m 
seats. B. L. Witter, the astute Dew™ of Barofc, 
are here by right of being n ian substantial 

IVe claim that we are m a posrhonto make 
contribution to the common task. 

A little later Nehru e tadgSren" penonal 

ting Committee. He sard lhat !>= ™„/" n favour 0 f a rc- 
opinion that "while we were state 

public for the whole ° f ^oflovemment. so 

from continuing the monarchies , course, that 

far as that state was concern* nsWe gov- 
there was the same ni ensure ^ them that 

emment in the states”. Howeve J’^onnt What counts 
“in this matter my decision is tt ” The Assembly 

is what this Assembly denies m this interfere 

bad earlier made it clear W'tM "it was for the 
in the internal arrangement of the state* "'the 

people of the states to dcc.de wlra t hey ^ „ 

question, in fact, does not ar.se m « « ton , al 

are dealing with union matters, sub,ects 
rights and the like. 11 _ 

Ncl.nl reported the com.nittce’s suOTSS .n r^ , ^ 

sts-ETf-SSrSsfi s 

It* CAD. VoL in. p. 313. 



150 Constituent Assembly of India— Springboard of Revolution 

tuies or, where such legislatures did not exist, ‘‘other elec- 
toral colleges”. Some small states had to be grouped toge- 
ther for the purpose. The formula was ratified by the 
General Conference of Rulers . 13 

The problem of the states’ participation being solved, 
the Rules and Procedure Committee of the Assembly re- 
commended that "the members of the Assembly represen- 
ting the Indian states were entitled to talcc part in the pro- 
ceedings of the Assembly on all days set apart for the busi- 
ness of constitution-maling. They further had the right, 
on davs set apart for the functioning of the Assembly as the 
dominion legislature, to participate in business relating to 
subjects in respect of which the states have acceded to the do- 
minion. Though it was competent for the Constituent As- 
sembly to deny or limit their participation in business re- 
lating to subjects in respect of which the states had not ac- 
ceded, the Assembly should not bar or restrict their 
participation in such business also.” 13 The recommenda- 
tions were accepted. 

Participation of a handful of states in the proceedings of 
the Constituent Assembly, however, did not imply their 
merger with the Indian union or their obligation to accept 
the Indian constitution. On the basis of the Cabinet 
Mission's plan a state department was set up with V. P- 
Menon as its secretary on 5 July 1947. Patel, the presiding 
minister of the department, assured the princes, in his 
inaugural speech, that “we are no enemies of the princely 
order”. 14 On 25 July, Mountbatten, in an address to tlie 
Chamber of Princes, endorsed Patel’s appeal for accession. 

Long and arduous negotiations between the state depait- 

12 /&, pn. 363-74. 

15 lb., YoL V, p. 316. 

14 The Statesman, 6 July 1947. 

53 Quite a few popular represenlatises from the states complained iir 
tlie Assembly that in the negotiations with the states their popular 
represenlssites store being ignored. See for insist tee the speech 
Jainarain Yyas on 23 July 1947. 
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stipulation as follows: so long as the states’ administration 
was all right, the federation would not interfere. “But the 
federation is the sole judge and the only judge of the effi- 
ciency of the administration throughout the union and every 
state agency and every provincial agency and every other 
agency must be the agency of the federation to that extent. 
The object of this amendment is very simple. If the state 
machinery is functioning properly, then you need not inter- 
fere. . . But the ultimate power must rest with the federa- 
tion, that is the principle to which we are committed. But 
that does not mean that the federation or the federal execu- 
tive will go on experimenting.” 1 * 

B. L. Mittcr summed up: "This is a simple clause em- 
bodying two principles; first is supremacy’ of the federal 
authority and second the continuation of the status quo.” 19 

By another amendment moved by Ayvar it was added that 
the government of the federation might, "by agreement with 
any acceding Indian state but subject to the provisions of 
the constitution in regard to the relationship between the 
Indian federation and an acceding Indian state, undertake 
any legislative, executive or judicial functions in that state.”* 9 
The Provincial Constitution Committee had earlier re- 
commended that “subject to the provisions of this consti- 
tution and of anv special agreement, the executive authority 
of each province shall extend to the matters with respect to 
which the provincial legislature has power to make laws” 
(clause 8). In an explanatory note it was pointed out tiiflt 
the “special agreement” meant an agreement between a pro- 
vince and an Indian state. Santlianam. at the time of dis- 
cussion on 16 Julv 1947, raised the point that such "agree- 
ment” could not be outside the union constitution’s autho- 
rity. President of the Assemblv, therefore, appointed a com- 
mittee to examine clause 8 of the report. The recommendation 
of the committee, as placed bv B L. Milter on 18 Julv, was 
tliat a province might undertake any legislative, executive or 

11 IK p. 807. 1 p. 901. *>lb, p. 906 
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judicial functions vested in any state with fapw® ^ 
tion of tlie federal government and bv an agreem 
4he state, provided that such agreement related J° stAjccts 
in the provincial or concurrent legislature list Tire clause, 
therefore, was redrafted and passed. 

35 August— A Landmark 

The transfer of power on 15 August 1947 made the princes 
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It would also be competent for the government of a state 
in part I with the previous sanction of the President to under- 
take by an agreement the legislative, executive and judicial 
functions of the Indian state (art. 237-1). The executive, 
legislative and judicial powers of the union and state govern- 
ments in such cases would extend o\er the princely states 
within the spheres of such agreements. They were supple- 
mented by art. 142(2) of the Draft Constitution. 

Through an agreement between the union government 
and the government of a princely state, the union govern- 
ment could talce power of collection and distribution of 
le\y, tax or dutv on the state. Such an agreement would con- 
tinue for a penod of not more than ten jears. The President 
could terminate or modify any such agreement after five 
\ears and after consideration of the report of a Finance Com- 
mission to be appointed by him (art. 238). The union 
government would have authority over "the strength, orga- 
nisation and control of the armed forces raised and employed 
in states”. In an accompanying note the chairman of the 
Drafting Committee expressed his strong feeling against this 
provision permitting the states to maintain their indepen- 
dent armies which, however, was in conformity with the ear- 
lier decision of the Assembly. 

Where the ruler of a state would cede full powers to the 
Indian union, the territory would be administered as a part II 
state (formerly the centrally administered territories) accord- 
ing to draft article 212(2) previously formulated. 

New Phase of Integration 

After 15 August, a new process of integration was initiated 
by the states ministry with the object of democratising 
the governments of the states and linking them up with the 
Indian administration either by merger with neighbouring 
provinces or by "unionisation” in groups. A few states were 
brought under the administration of chief commissioners. 
Most of the princes, on pain of popular revolts and even, in 
some cases, of "communist menace”, readily handed over 
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“As a result of the policy of integration and democratrsa- 
-tion of states pursued by the Government of India since 
December 1947, the process of what might be described as 
“unionisation’ of states has been greatly accentuated . ; . 

“These important developments enabled us to re^ew 
the position of the states under the new constitution and to 
remove from it all vestiges of anomalies and disparities which 
found their way into the new constitution as a legacy’ from 
the past.” 

Constitutions for the States? 

When the covenants establishing the various “unions of 
states” were entered into, it was contemplated that the con- 
stitutions of the various unions would be formed by their 
constituent assemblies within the framework of the covenants 
and the constitution of India. Those provisions were made 
in the covenants on the basis of the theory’ that the assump- 
tion, by the Constituent Assembly of India, of the consti- 
tution-making authority in respect of the states would con- 
stitute an infringement of the autonomy of the states. As, 
however, the states came closer to the centre, it was no longer 
considered necessary' to stick to the idea of separate consti- 
tutions being framed for the different constituent units of 
the union of India. With the concurrence of various unions 
and states, therefore, it was decided that the constitution of 
the states should form an integral part of the constitution of 
India. 

The states ministry, at first, suggested a model constitution 
for all states and unions of states which their respective cons- 
tituent assemblies might adopt and, by a formal resolution, 
request the Constituent Assembly of India to incorporate 
in the constitution of India. Thereafter the slate or the union 
would formally accede to the union of India as set up by the 
new constitution. This procedure had, however, to be aban- 
doned because, except in Mysore, Saurashtra and Travan- 
core-Cochin the constituent assemblv had nowhere been 
formed. And the time was short. Meanwhile, on 10 April 
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1948, the Special Committee recommended the omission of 
all references to rulers, in draft article 212(2). 29 

The question was, therefore, discussed threadbare in a 
"meeting on 19 May 1949, between the Government of India’s 
representatives and the rulers and their ministers. A revolu- 
tionary decision was taken there to the effect that the consti- 
tution of India would apply in the states with necessary modi- 
fications. By one great stroke, therefore, republicanism of the 
Indian constitution wiped out the anachronism of monarchy 
in the native states. 

The constitutent assemblies of Mysore, Saurashtra and 
Travancore-Cochin accepted the Indian constitution though 
they proposed a few modifications which were largely accept- 
ed by the Constituent Assembly. In the other states, as there 
was no constituent assembly, the rajpramukhs (designa- 
tion of the rulers) issued proclamations accepting the 
constitution. It was promised by the Government of India, 
however, that when legislatures in such states would come 
into existence they could propose further amendments of 
the constitution. In view of Kashmir’s special political posi- 
tion she would maintain the status quo. In Hyderabad the 
Nizam would accept the constitution but the people's rati- 
fication had to be secured later. (This was not done owing 
to further political deielopments.) 

The establishment of the new relation of the states with 
the Government of India necessitated a set of important 
changes in the Draft Constitution. On 12 October 19 49, 
therefore, Ambedkar moved for the insertion of a new 
chapter (part VI-A) in the Draft Constitution. Article 21 1-A 
laid down that the provisions of part VI of the constitution 
would apply in relation to the states for the time being speci- 
fied in part III (covering most of the states and unions) of 
the first schedule as thev applied in relation to the states for 
the time being specified in part I of that schedule (the former 
British Indian provinces) subject to certain modifications. 

- 9 Ste Shiva Uao’s Select Documents, Vot. IV, p. 4Q9. The Drafting 
Committee coined the term “rajpumulh". 
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Articles 224, 225 and 237 of the Draft were abolished. Certain 
other articles were amended. 

The Last Phase 

It should be made clear that the integration was neither 
formalised nor complete till 26 January 1950, when the 
Constitution came into force. The problem of Hyderabad 
was a case in point. Hyderabad did not send any represen ta- 
bs e to the Constituent Assembly. After a military rule ot 
over one >car in Hyderabad, Patel was able to tell the Consti- 
tuent Assembly on 12 October 1949, that the Nizam had 
signified acceptance of the Constitution of India. The 
reused first schedule proposed by Ambedkar on 15 October 
1949 showed Hyderabad at the head of the part B states. 
Even on 25 January 1950, the Hyderabad (Exchange ot 
Enclaves) Order was passed by the Governor-General, on the- 
basis of an “agreement” between the governments of India 
and Hyderabad.*® 

On 15 October 1949 during the debate on the reused 
first schedule. Shihbanlal Salcsena sought clarification as to- 
why the territories of Jammu and Kashmir were defined as 
those existing at the commencement of the constitution and 
not before 15 August 1917. Was not the constitution recon- 
ciling itself to the fact of partial occupation of the territories?' 
Rniendra Prasad confessed that it was “a purely political 
question and we cannot decide it by 3 resolution of this 
house”.* 1 

On 17 October 1949 N. G. Ayvangar moved article 306 -V 
—which now forms art. 370 of the Constitution offering a 
special status to Kashmir. Kashmir was. at that moment, 
under a ceasefire and partlv occupied. In view of “the special 
conditions of Kashmir”, it was not yet "ripe for this kind 
of integration”, Ayyangar said. He also reminded the mem 
hers of the pledge given to the people of Kashmir that in 

*®Tlie Cottranimi of India decided to effect ihe Eidianft of Enclave* 
trforr 20 January 195ft. thtoujh the 1935 Art. 

91 CAD, VoL X. p. 319. Praia d al<o raid; “Whatever are have pot now, 
%e have jot. and if we get more, we dull hare more” (/&.). 
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the matter of a constitutional arrangement they would have 
a chance to express their views: 

“At present, the legislature which is known as the Praja 
Sabha in the state is dead. Neither that legislature nor a 
constituent assembly can be convoked or can function until 
complete peace comes to prevail in that state. We have, 
therefore, to deal with the government of the state which, 
as represented in the council of ministers, reflects the opinion 
of the largest political partv in the state. Till a constituent 
assembly comes into being, only an interim arrangement is 
possible and not an arrangement which could at once be 
brought into line with the arrangement that exists in the 
case of the other states.”* 2 

On 25 November 19-19, Yuvaraj Karan Singh, regent of 
Jammu and Kashmir, proclaimed the acceptance of the 
Indian Constitution "as far as applicable to Jammu and 
Kashmir”.** On 26 November 1949, Patel announced in the 
Constituent Assembly that all the states and unions of states 
had accepted the Constitution of India The President of the 
Assembly on the same day duly took note of the fact that 
“the constitution as it stands practically makes no difference 
so far as the administration and distribution of powers among 
the various organs of the state are concerned between what 
were the provinces and what were the Indian states before. 
They are now more or less on the same footing and, as time 
passes, whatever little distinction still exists is bound to 
disappear.”* 4 

Even then, the “Musi Hill states on the northeastof India 
were not affected by the process of integration until the 
inauguration of the constitution".** As Saadulla, member 
of the Drafting Committee from Assam, pointed out during 
the third reading of the Draft Constitution the Kliasi states 
had only entered into an instrument of accession and an 

« 16., pp. 423-25. 

35 Gfijrt/e of India Extraordinary, 25 Jmaaiy 3950, 

** CAD, Vot. XI, pp. 937-53. 

33 Whitt roper on Indian States, p. 45. 
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annexed agreement about the legislative competence of the 
Assam legislature/® There was no formal acceptance of the 
Constitution by the Khasi states. It was schedule I of the 
new constitution which declared the Khasi states and the 
Assam tribal areas (hitherto controlled according to the 
Extra-Provincial Jurisdiction Act) as parts of Assam. 


M CAD, VcL XI, p. 73S. 



Chapter Twelve 

END OP THE INDIAN PROBLEM (II) 
Minority Rights 


The Committee Stage 

' The Minority Rights * Subcommittee was set up on 27 
(February 1947 by the 'Advisory Committee, according to the 
Cabinet Mission’s plah. It had a preliminary meeting on the 
■same day and the following day but had to sit further in 
•(17-19) April and (21-27) July to formulate its report In 
the first two sessions the Muslim League was absent. 

The task of the subcommittee was going to be difficult. 
In its preliminary meeting, Ra|agopalachari deprecated the 
general desire' to take up the question of “political” 
minorities. He was in 'favour of concentrating on "the mino- 
rity rights socalled”, while G. B. Pant and several minority 
leaders wanted discussion on both, as the Cripps broadcast, 
after the Cabinet Mission’s announcement, had made the 
Task of the subcommittee clear. 1 The next day the sub- 
committee approved of Mnnshi’s questionnaire for the mem- 
bers, which asked: "What should be the nature and scope 
■of the safeguards for a minority in the new constitution? 

( 2) What should be the. political safeguards of a minority 
(a) in the centre and (b) in the provinces? (3) What should 
"be the economic safeguards of a minority (a) -in the centre 
and (b) in the. provinces? (4) What should be the relirious, 
•educational and cultural safeguards fora minority? (5) What 
machinery’ should be set up to ensure that the -safeguards 
are. effective? (6) How is it proposed that the safeguards 

* B. Phtva R*o, Select Documents, Vo!. II, p. 388. 



164 Constituent Asrembty of India — Springlxwrii of Recofution 

should be eliminated, in what time, under what circum- 
stances?"* ** 

Minority Rights Socalled 

The subcommittee actually did not take up the political 
questions till July 1947, when the League participated in 
the work of the Constituent Assembly. In April it began to 
examine the report of the Fundamental Rights Subcommit- 
tee from the minorities’ point of view 3 and sought the 
following additions: (11 Reservation of public offices for 
the classes that were not adequately represented in the ser- 
vices, qualifying equality of opportunity, (2) freedom to 
“practise” and “propagate” as well as to profess religion, (3) 
education through mother-tongue and script, (4) protection- 
of the language, script and culture of minority groups, (3) 
free admission of all the minorities in the state-aided school* 
and other educational institutions, (6) equal state-aid to the- 
institutions of minorities, (7) abolition of discrimination in 
places of public use, and (8) restriction of the right of resi- 
dence and possession of land in tribal areas. Most of these 
demands were conceded, though a few proved controversial.*' 
The Subcommittee on Fundamental Rights considered the 
suggestions and produced the interim report on fundamental 
rights. 

Religious Freedom 

Religious rights became a central point of minority rights. 
On 26 March 1947, the Subcommittee on Fundamental 
Rights adopted a modified version of Munshi’s draft article 
on the freedom of conscience and the right to freely profess 
and practise religion. Such rights would not include econo- 
mic, financial and political activities associated with the reli- 
gious activities. The subcommittee adopted Ayyar’s clause- 

* ft, p. 391. 

**n>e proceedings of the subcommittees are 
Select Document], YoV H. 

4 lb, pp. 208-9. 
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about communities being free to set up their religious insti- 
tutions. The two women members Amrit Kaur and Hansa 
Mehta were, however, opposed to this form of religious right 
which would block the long-needed reforms of the practices 
like devdasi and child-marriage. The objections led to the 
removal of the right to “practise” religion.® 

In tire Minorities Subcommittee, whereas M. Ruthna- 
swami advocated the right of propagation as certain religions, 
like Christianity and Islam, were essentially “proselytising 
religions”, P. R. Thakur demanded the right to practise reli- 
gion "such as the playing of music before mosques”.® The 
Minority Subcommittee added the right to “practise” as well 
as to “propagate” religion. 

Both in the Adisoiy Committee and in the Constituent 
Assembly 7 heated controversies on this freedom persisted. 
The Christian members were particularly concerned about 
the freedom of propagation, whereas allegations of undue 
influences being used in the "propagation” of religion (con- 
version) were freely hurled by some Hindu members. How- 
ever, the Advisory Committee accepted the suggestion of the 
Minorities Committee, which was also incorporated in the 
Draft Constitution. 

When Taj3mul Husain, during discussion of the Draft 
Constitution, moved amendments through which he sought 
to restrict religious freedom to practising it "privately” and 
to put a ban on persons haring any risible mark of religious 
identity a number of Muslims opposed it. In view of the 
heat already generated on the question, the House turned 
down the amendment.* 

Munslii’s draft about conversion involved some contro- 
versy. According to the draft, conversion of a minor (below 
18) without the parents’ permission would not be recognised 
in law. Conversion through coercion or undue influence or the 
offering of material inducement was prohibited and made 

® lb., pp. 122 & 165. Powerful topport vras al*o accorded to Kaur and 
Mehta by A. K. Ayynr. 

« Jb v jv -20J, 7 CAD. VoL VU. pp. 817-10 

* lb., VoJ. Ill, p. 430. 



160 


Constituent Assembly of India — Springboard of Revolution . 


punishable by the law of the union. -The Fundamental Rights 
Subcommittee revised them. The- Advisory Committee final- 
ly amended the second provision to the effect that conversion 
through coercion, etc. would not be “recognised” by law 
and dropped the provision about the conversion of a minor. 
In the Constituent Assembly Munshi revived the contro- 
versy through an amendment* which sought to add two dis- 
qualifications for conversion to the original one— “fraud” and 
“minorhood”‘. Ashed to .explain the new proposal, Munshi 
gave an evasive answer. Finally, the article was dropped by 
the Assembly, on its return from the reexamination by the 
Advisory Committee, on 30 August 1947. 10 

The House readily accepted Munshi’s amendment that,, 
notwithstanding the religious freedom, the state would be 
able to legislate for the purpose of "throwing open Hindu reli- 
gious institutions of a public character to any class or section 
of Hindus”, as well as for social welfare or reforms, though 
L. Krishnaswami Bharati wanted a definition of “religious 
institutions of public character”. 11 Accepting Munshi’s 
amendment, Patel congratulated the House on its acceptance 
of “this very controversial matter which has taken several days 
in the committees and gone through several committees”. 1 * 
So was adopted the clause on the management of religious 
institutions with a slight modification. 

The question of religious instructions in educational insti- 
tutions underwent several drafting operations. Adopting Rau's 
draft the Advisory Committee recommended that religious 
instruction would not be compulsory in "any school main- 
tained or receiving aid out of public funds” (clause 16). The 
clause was first Tcfcrrcd bach, on 1 May 1947, 13 to the Ad- 
visors- Committee which returned it in the same form on 
30 August 1947. The clause was further referred to an ad hoc 
Committee 11 whose recommendation was incorporated in the 
Baft Constitution, 11 and passed on 7 December 1948. 


* fk, Vol V. p. 396. •>» /£., Vol. III. p. 476. 

“ffc, p. 471. >* p. 477. 

l*/t, p. 4S0. i« /i, Vol. V, p. 393. 

11 The Draft Constitution of India. Febnurj 1913, art. 22. 
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The recommendation was brolcen into three parts in the 
Draft Constitution: (1) No religious instruction would he 
given by the state in the educational institutions "wholly 
maintained out of state funds”, (2) religious instruction was 
made optional in an institution receiving aid from or recognis- 
ed by the state, (3) a community or denomination could yet 
give such instruction “outside the working hours’*. The 
controversy persisted until the article was passed, after an 
amendment to clause I, deleting “by the state’’, and S. L. 
Saksena's amendment deleting clause 3 altogether, on 
7 December I948. 18 

The Fundamental Rights Subcommittee also accepted 
the proposal of Rau to incorporate the right of religious 
denominations to manage their affairs, and to own, acquire 
and dispose of property, in the teeth of opposition of Masani 
and Shah. 17 Mumhi’s proposal for freedom from taxation for 
religious purposes was also accepted. On 7 December 1948, 
however, the rights of religious denominations were subjected 
to “public order, morality or health’*. 18 
' In line with Ambedkar’s suggestion, the Fundamental 
Rights Subcommittee on 26 March 1947 proposed that the 
state would not recognise any religion as state religion. 
K. T. Shah wanted a categorical declaration of the state 
being secular. 1 ® On 14 April 1947, the proposal was altogether 
dropped presumably because of certain objections raised by 
Munshi and Panikkar. 10 

Cultural and Educational Rights 

It was according to the demand of the Minority Rights 
Subcommittee that the Advisory Committee forwarded 
clause 18 of its report, embodying the cultural rights of the 
minorities. When Mahavir Tyagi opposed any commitment 

CAD, VoL MI, pp. 88&S7. 

1T B. Shiva Rao, Select Document!, VoT. IT, p. 123. 

«* CAD. Vo?. MI, p. 839. 

B. Shiva Ban, S fleet Documents, 'VoT. 11, p. 123. 

40 lb-, pp. 163, 169. 



168 Constituent Assembly of India— Springboard of liCcolution 

to a particular policy about the minorities, until the question 
of partition was settled and the attitudes of the other state 
towards its minorities was known, Amhedkar categorically . 
said that minority policy of India was not a relative one. Yet, 
subclause (2) of the clause, relating to the freedom of 
admission of all communities in “state educational institu- 
tions” and banning of compulsory religious instructions, was 
referred bach to the Advisory Committee. 21 The clause came 
back in the same form and was passed on 30 August 1947.” 
It formed article 23 in the Draft Constitution, which was 
passed on 8 December 1948 with Bhargava’s amendment 
inserting a clause that no citizen would be denied admission 
into a state-aided institution on grounds only of religion, 
race, caste, language or any of them, for the original 
clause 2. M 

As expected, a great amount of heat over the question was 
generated by some of the Leaguers in the Assembly. Their 
fundamental demand, on articles 20 and 23, was to express 
the rights in a positive, rather than in a negative, language. 
Thus, X H. Lari proposed an amendment to article 23 to 
provide that the minorities would be "protected” in respect 
of their language etc. and would not merely “conserve” them, 
as provided in the Draft Constitution. Lari actually charged 
the Drafting Committee of having altered the spirit of the 
Advisory Committee’s recommendations, through the 
change of language— a charge, which Ambcdkar took pains 
to deny.* 4 

The problem of minorities had several and confusing 
dimensions. Because of long Gandhite commitments of the 
Congress members there was a general eagerness for consti- 
tutionalising prohibition. It was for Karimuddin (a Muslim 
Leaguer), however, to move in the Assembly for incorpora- 
tion of prohibition in the social principles part (on 22 
November 1948). On Ambedkar's request the article was 
held over. On the next day tw’o amendments were moved to 

* J CAD, VoL III, pp . 497-503. 

21 p. 897. 
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article 38 of the Draft seeking the incorporation of prohibi- 
tion. It was for Jaipal Singh to make a strong attack on the 
moves as an encroachment on the religious rights of adivasis. 25 
Climaxing the debate Bhopinder Singh Mann (Sikh) moved 
for prohibition of tobacco 28 — a taboo in his society. Ambedkar 
accepted the first prohibition and not the second. So the first 
move was successful, the second defeated. 

On the same day, when the House took up Thakurdas 
Bhargava’s motion about protection of useful cows 27 there 
was a passionate attack from the Muslim Leaguers who de- 
finitely thought that their religious rights were disregarded. 
The Congress side vainly tried to cite economic reasons for 
the banning of cow slaughter. Finally, of course, it was passed 
•and formed article 38-A of the Draft Constitution (social 
policy). 

One major issue on which the Muslim League members 
•of the Constituent Assembly seemed to have taken a doubt- 
ful stand was the protection of the Muslim personal law. 
Whereas Masani, Mehta and Kaur in the Fundamental Rights 
Subcommittee demanded the guarantee of a uniform social 
code within 10 years 23 it was accepted only as a social policy, 
and the Minority Rights Subcommittee wanted it to be 
voluntarily acceptable to the minorities 29 During discussion 
on the Directive Principles in the Draft Constitution (23 
November 1918) a number of amendments were moved by 
the Leaguers requiring a guarantee that the personal laws of 
the minorities would not be affected. Munslii replied that 
such amendments could not prevent the state from legislat- 
ing for social reforms (according to article 19 of the Draft). 
He was joined by A. K. Avyar and Ambedkar in making a 
fervent advocacy of a uniform civil code. The amendments 
were negatived. 40 

The demand for the protection of the personal law of the 
Muslims was sought to be revived by Mohammad Ismail 

lb-, p. 560. 10 IK J>. 563. p. 568. 
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twice, in course of discussion of the draft articles on the right 
of freedom and the religious rights. 31 On both occasions it 
was rejected as the House has already accepted, as a Directive 
Principle of State Policy, the development of a uniform civil 
code. 

Political Minorities and Statutory Reservation 

In B. N. Rau’s questionnaire suggestions about the Statu- 
tory provisions for the protection of minority interests had 
been invited. Of the six Provincial Constitution Committee 
members* 1 who replied, Amrit Kaur (an Indian Christian 
and a Congressite) pleaded for proportional representation to 
the legislature and executive, four were for statutory reserva- 
tion in the legislature (including two for conventional repre- 
sentation in the executive) and one against reservation. In 
the Union Constitution Committee** reservation for minori- 
ties in the legislature was desired by Panilclcar, Mulcherjee 
and the Ayyangar-Ayvar formula The Union and Provincial 
Constitution Committees, however, decided to tube the lead - 
from the Advisory Committee on this point Much of steam- 
rolling was done in the Constituent Assembly to remove the- 
last vestiges of "the problem of minorities”. 

When, on 27 August 1947, Patel moved the report of the 
Minority Rights Subcommittee in the Constituent Assembly, 
lie said that he was "happy to say that this report has been 
the result of a general consensus of opinion between the 
minorities themselves and the majority. Therefore, although 
it is not possible to satisfy all, you will sec that this report 
has been the result of agreement on many points, and wher- 
ever there has been disagreement, the recommendations have 
been carried by a very large majority, so tliat except perhaps 
on one point the report has been practically an agreed 
report.”** 


*’ lb. pp. 721. 821. 

31 Provincial Constitution Committee's File. 
** Union Constitution Committee'* file. 

** CAD. VoL V. p. 213. 
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The committee, it was reported, had considered three main 
points: (1) Representation in legislatures (joint versus sepa- 
rate electorates and weigh tage), (2) representation in the 
cabinet and (3) representation in the services. 

(1) It was decided by an overwhelming majority (actually 
by 28 votes to three) that separate electorates should be 
abolished and substituted by reservation of seats in the legis- 
lature. Even then the Anglo-Indians would not claim any 
reservation and be satisfied with the provision for adequate 
nomination by the governors of the provinces where they 
were inadequately represented. 

Parsis had no claim for special treatment. Decisions on the 
plains tribes of Assam were withheld till the publication of 
the report of the Committee on Tribal Areas in Assam. For 
the Indian Christians reservation of seats in provincial legis- 
latures without weigh tage was recommended. 85 In view of 
the uncertainty over the boundary of the Punjab, decision 
about the Sikhs was held over. Of greater strength were the 
Muslims and the scheduled castes, for whom reservation of 
seats for 10 years initially was recommended. 

(2) The committee favoured the growth of a convention 
rather than any statutory provision for allotment of positions 
in the cabinet to the minorities in common with the Act 
of 193?. 

(3) Reservation of certain posts in the services for certain 
communities (viz the backward classes and the Anglo- 
Indians) was recommended, though services, it was thought, 
would generally go on the basis of merit. 

During discussion of the report B. Pocker Sahib Bahadur, 
a League member from Madras, moved on 27 August an 
amendment 38 demanding separate electorates for the Mus-* 
Jims He was supported by Chaudhri Khaliquzzaman; 
though the other Muslims remained silent, it showed that 
the League’s demand for separate electorates was not yet 

85 The Indian Chri«tian movement wa« chiefly under the aegis of the 
Congress. The important leaders of the Indian Christian*, jDr IL C. 
Mulber/ee and Amrzt K anr, were Congressites of Jong standing. 

88 /6, p. 229. 
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dropped. The amendment was lost. The report was accepted 
the next day. 

In part XIV of the Draft Constitution special provisions 
for protection of minority rights and interests were made. 
The following major steps were suggested: 

(1) Reservation of seats in the House of the People for 
(a) the Muslims and the scheduled castes, (b) tire scheduled 
tribes, and (c) the Indian Christian community in Madras 
and Bombay (article 292). 

(2) Reservation of seats in the state legislative assemblies 
for (a) Muslims, (b) the Indian Christian community of 
Madras and Bombay and (c) the autonomous districts of 
Assam (article 294). 

(3) Nomination of adequate number of Anglo-Indians in 
the legislatures of the centre and the states if they were in- 
adequately represented (articles 293 and 293).’ 11 

(4) Claims of all minority communities would be taken 
into consideration, consistent with the maintenance of 
efficiency of the administration, in the making of appoint- 
ment to sen-ices and posts in connection with the affairs of 
the union or of states (viz railways, customs, postal and 
telegraph sendees). They would also get some special educa- 
tional grants (article 296). 

(5) For the first two 5 ears the Anglo-Indians would en- 
joy all old privileges about appointment in certain sendees 
(article 297). They would continue to get certain special 
grants for the first three financial years (article 298). 

( 6 ) Special officers on minority affairs would be appointed 
by the central government (article 299). 

The Minority Rights: Second Phase 
The cause of separate electorates and sta tutor)' reservation 
in the executive was lost with the announcement of the 
3 June plan. There was actually a revulsion against it after 

** The Anglo-Indian campaign for special protection vit described in 
Trank Anthony'* presidential speech at the All-India Anglo-Indian 
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the murder of Gandhiji. Though the Drafting Committee had 
incorporated in the Draft Constitution the recommendation 
of the Advisory Committee, after publication of the Draft 
a large number of amendments poured in demanding the 
abolition of reservation. The Drafting Committee consider- 
ed them as questions of policy and therefore did not move 
any amendment on their behalf. 

The general discussion of the Draft Constitution revealed 
a varied approach of the minorities and a changed strategy 
of the Muslim League. Hasrat Mohani’s emotional speech 
called for the abolition of separate treatment of the monori- 
ties and creation of n oncommvnal political parties.* 8 All but 
two speakers of the Muslim League wanted abolition of 
separate electorates. Of these two, whereas Pocfcer Sahib 
reiterated the demand for separate electorates,* 9 Mohammad 
Ismail insisted on separate electorates as well as reservation 
of seats/” But the mafority of the Leaguers were certainly 
confused. A number of them persuaded themselves to give 
up both these claims. The case for separate electorates was 
evidently lost. Reservation of seats for the minorities would 
mean, in many cases, members of the minority community 
being elected by the majority community/ 1 Hence they 
would really represent the majority community. The partition 
had left a substantial number of Indian Muslims scattered 
all over the country, creating an electoral disadvantage for 
them. So they wanted “proportional representation” for the 
legislative elections. Part of this strategy was their demand 
for a Swiss-type executive, elected through proportional re- 
presentation. Both the moves were defeated. 

Of the other minorities the Sikhs were the biggest group 
and more or less concentrated. They generally welcomed the 
minoritv provisions,** So did the Anglo-Indians and the 
Indian Christians. 

On 25 May 1949, Patel submitted the report of a very 

« CAD, VoL VII, i>. 46. « p . 364. 

p. 332. « IL, p. 287. 

** Ilukam Singh'* Sp«ch, ib+ p. 552. 
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important meeting of the Advisory Committee 45 held on 
II May 1949, including the report of a special subcommittee. 
The latter had been appointed with Patel (as chairman), 
Nehru, Rajendra Prasad, Ambedkar and Munshi on 24 Feb- 
ruary 1948 to examine “certain minority problems affecting 
East Punjab and West Bengal”. The subcommittee could 
not recommend either communal electorates or weightage 
in the legislature for the Sikhs as they had no shortcoming 
as a minority. They also did not recommend any arrange- 
ment for West Bengal different from that for other pro- 
vinces. It was also reported that, when the Advisory Com- 
mittee had been considering the report of the subcommittee 
on 30 December 1948, some members had felt that "condi- 
tions having vastly changed since the Advisory Committee 
had made their recommendations in 1947”, there should be 
no reservation of seats for the Muslims, Christians, Sikhs or 
any other religious minorities. 41 A number of resolutions 'to 
that effect were given notice of by H. C. Mukherjee (tlie 
Indian Christian leader of the Congress), Tajamul Hnsain 
(a Shia Muslim of Bihar, who declared in the Assembly 
that he never had close connection with the Muslim 
League), P. R. Thakur, Lakshmi Kanta Moitra and, jointly, 
Govind Das and Thakurdas Bhargava (all Hindu Congress- 
men), seeking to recommend to the Constituent Assembly 
the abolition of reservation of seats for minorities 45 

Patel, however, wanted each minority to give opinion about 
itself and the meeting of the Advisory Committee adjourned 
till May 1949. The leaders of the Muslim and the Sikh com- 
munities failed to meet during this period, the Sighh mem 
bers of the E. Punjab Legislative Assembly met on 10 
May 1949 in Delhi. So when the Advisory Committee met 
again on 11 May 1949, it had before it the resolution of 
Mukherjee and an amendment to it by V. I. Moniswami Pfllli 
seeking the maintenance of reservation for the scheduled cas- 
tes. Mukhcrjee’s resolution found "the whole-hearted support 


41 Ji- Vol VIII, PP 269-72. **Ib„ pp. 313. 

41 Proceedings of the meeting jo die Law Ministry File, CA/22/RR-49. 
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-of an overwhelming majority of the members of the Advisory 
Committee”. 48 Actually, one member out of four Muslim 
members of the Advisory -Committee present in the same 
meeting supported.it Another Muslim {Jafar Imam, a 
Leaguer) opposed it, the two Congress Muslim members, 
Abul Kalam Azad and Hafizur Rahman, were silent. Tajamul 
Husain was absent 41 

There is no "proof” that the majority of the Muslim 
members of the House were in favour of the resolution that 
was moved by Patel on the same day 48 and carried over- 
whelmingly by the Assembly: 

"(l) That notwithstanding any decision already taken by 
the Constituent Assembly in this behalf, the provisions of 
part XIV of the Constitution of India be so amended as to 
give effect to the recommendations of the Advisory Com- 
mittee contained in the second report, and ' 

“(2) that the following classes in East Punjab, namely 
Muzhabis, Ramdases, Kabir Panthis and Sikligars be includ- 
ed in the list of representation in the legislatures given to 
the scheduled castes.” 

Thjamul Husain said that out of the 33 Muslims members 
of the Assembly 10 had migrated to Pakistan. Four Leaguers 
from Madras were for separate electorates, four Leaguers 
(two from Bihar and two from Assam including Saadulla) 
were for reservation and one was for cumulative voting (Z. M. 
Lari), leaving one member whose opinion was unknown. 49 
He claimed in his team 13 members (there is no proof 
of the validity of this claim, anyway). He even claimed that, 
taking Lari with him, he was in the 8-7 majority on the day 
of discussion, when 15 Muslim members were present in 
the Assembly. To consider Lari, who was opposed to both 
separate electorates and reservation, as a member of Tajamul 

** See SaaduIIa’g ipwcli; CAD, VoL VHf, p. 30-1. 

See Tajamul Husain’* speech, ib^ p. 337. Congvessite Muslim*, led 
by Azad, -were formerly advocates of reservation. Tajamul Husain had 
always opposed all kind* of safeguards. See also Xfonshi'a Pilgrimage 
to Freedom, pp. 207-8. 

« CAD, VoL Virt. p. 272. 49 /6„ PP . 335-36. 
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Husain's bandwagon may appar unreasonable to many; for 
as already seen many Leaguers considered proportional repre- 
sentation a better safeguard than reservation. In any event, 
the case for proportional representation had long been lost. 
Lari’s effort to reopen the case after the loss of reservation was 
futile.** There was. at the same time, a strong feeling among 
many Muslim leaders that separate electorates or reservation 
will turn a Muslim into an alien in the eye of the majority 
community in India. 

On 23 and 24 August articles 292 and 294 of the Draft 
were so amended that reservation of seats only for the sche- 
duled castes, scheduled tribes and autonomous districts of 
Assam (in the House of the People and the legislative assem- 
blies) was maintained. By another amendment the system 
of reservation was limited to a period of 10 years. Certain 
minor changes were made in respect of the Anglo-Indians. 
Mention of the scheduled tribes in the Constitution was, 
however, considered unnecessary. On 17 September 1949, 
the Eighth Schedule of the Draft Constitution listing the 
scheduled tribes was deleted. 81 

On 14 October 1949, when article 296 (reservation of 
services for minorities) was being discussed, Ambedkar 
moved an amendment seeking the abolition of reservation 
in services except for the scheduled castes and tribes (who 
were backward people). The Muslim and Sikh members 
Strongly objected to the alteration of an already decided 
policy. The Sikhs directly blamed the Congress for breaking 
promises. Hukam Singh, who had supported abolition of 
reservation in the legislatures, now opposed the move: 

“The Sikhs are told, when they remind the Congress of 
their past pledges in 1929, 1946 and again in 1947, that 
circumstances have changed. The Sikhs were recognised as 
one of the three main communities in the Cabinet Mission 
plan of which the Constituent Assembly is the creature. The 
only changed circumstance is that the Muslims .have got 

** /b„ pp. 282*3. 

81 Tbe list of regional languages toot its place in the final Draft. 
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Pakistan. Does it stand to reason that because the Muslims 
have secured Pakistan, therefore the Sikhs have ceased to be 
minority?” 58 

Patel, however, denied that the Congress wanted to im- 
pose any decision on any community against its will. 55 The 
amendment was adopted. It is useless to hold any individual 
or even the Congress Party responsible ior this radical .change. 
Ralph H. Retzlaff writes: “(1) Had the initial timetable 
which called for the completion of the drafting of the con- 
stitution by the fall of 1947 been adhered to and (2) had 
the minorities, especially the Muslims, adopted a concilia- 
tory attitude, it is clear that the Constitution would have 
included political safeguards of the minorities/’ 54 


55 CAD. Vol. X. p. 235. 

M/6, pp. 246-50. 

»* Ralph H. Retzlaff, in R. N. Spann'* Constitutionalism in Asia, p. 66. 
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Chapter Thirteen 

FRAMING OF THE CONSTITUTION (I) 


The Social Structure 

The framing of a set of fundamental rights was implied 
in the Objectives Resolution that had been adopted by the 
Assembly, as well as the Cabinet Mission's scheme. More- 
over, most of the members, were determined to have 
“uniform fundamental rights" 1 , providing at the same time 
safeguards for minorities and backward classes and areas. 

During the third session of the Assembly, the chairman of 
the Advisory Committee, Paid, on 29 April 1947, requested 
the Assembly to grant him extension of time for submission 
of the final report on fundamental rights. The request being 
conceded, Patel submitted what he called “a preliminary or 
an interim report” on fundamental rights. 2 

Clause 2 of the subcommittee's report said that the exist- 
ing laws and ordinances inconsistent with the given funda- 
mental Tights would be abrogated to the extent of such in- 
consistency. The state would also not pass in future any law 
prejudicial to the fundamental rights. Clause 22 elaborated 
the constitutional remedies to be secured from the courts. 
The Supreme Court was given the power to enforce such 
rights. Such powers included the power to issue directions in 
the nature of the writs of habeas corpus, mandamus, pro- 
hibition, quo warranto and certiorari. The right to secure 

1 Monshi, Pilgrimage to Freedom, p. 293. The intrgratiorust approach 
to fundamental rights was predominant among Congress members right 
from the beginning. , 1( * ' 

* CAD, VoT. Ill, p. 399: Report In pp. 43744. 
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remedies would not be suspended unless “when, in the case 
•of rebellion or invasion or other grave emergency, the public 
safety may require it". The union legislature by law could 
restrict these rights in the case of the armed personnel. 
Broadly, the committee classified the justiciable rights under 
seven heads: (1) citizenship, (2) equality (including aboli- 
tion of untouchability), (3) freedom (including the right 
to life), (4) religion, (5) culture and education, (6) mis- 
cellaneous (including the right to property ) , (7) constitu- 
tional remedies. 

Every person bom in the union or naturalised according 
to its laws would be a citizen of India. Irrespective of race, 
religion, caste or sex, citizens would have equality vis-a-vis the 
state, and access to places of public importance, though sepa- 
rate provision might be made for women and children. There 
would be equality of opportunity in public services. Un- 
touchability was to be abolished and heritable titles would 
not be conferred by the state. Subject to public order and 
morality or, in case of grave emergency, to restrictions im- 
posed in the interest of the security of the country, freedom 
■of speech and expression, peaceful assembly, associations or 
Unions, movement and residence was to be granted. No person 
was to be deprived of his life or liberty without due process 
of law, in the eye of which all citizens were equal. Subject 
to regulation by the law of the union, trade, commerce and 
intercourse among the citizens or units would be free, though 
units could impose reasonable restrictions in public interest. 
Traffic in human beings, forced labour and employment of 
children below the age of M in factories, mines and other 
hazardous works were to stop. Full religious freedom as well 
as the right to maintain their own religious institutions was 
granted to all communities, subject to public order, morality 
or health and other constitutional restrictions, e.g. against 
conversion through coercion or undue influence. Cultural and 
educational rights of all communities were duly granted. 
Among miscellaneous rights, right to property was not to be 
taken away except by law, for public purposes and against 
payment of compensation. 
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Committee Stage 

Earlier, the Fundamental Rights Subcommittee* had 
three sessions. The preliminary meeting tool: place on 
27 February 1947. The second session was from 24 to 31 
March 1947, to formulate the main principles. Certain com- 
ments and criticisms of the subcommittee members then 
followed in view of which the draft was revised on 14 and! 
16 April 1947. The subcommittee had before it four memo- 
randa submitted by B. N. Rau, K. M. Munsbi, K. T. Shah 
and Hamam Singh. When the subcommittee met, Ambed- 
kar submitted an elaborate document on state and minorities 
(27 March 1947) embodying the fundamental rights parti- 
cularly with reference to the scheduled castes. Kripalani was 
elected chairman of the committee. After the Fundamental 
Rights Subcommittee made its report the Minority Rights 
Subcommittee examined them. Finally the whole Advisory 
Committee took decisions on the basis of the Report of the 
Fundamental Rights Subcommittee and the comments of the 
Minority Rights Subcommittee thereon. 

Form of the Rights 

In the framing of the fundamental rights the two opposing 
theories that clashed head-on Mere those of >B. N. Rau and 
K. M. Munshi An enlightened administrator, Rau had a wav 
of looking at the problem which was different from the way 
of K. M. Munshi, a lawyer freedom-fighter, long committed' 
to the Congress programme. 

In his preliminary note on the fundamental rights pre- 
pared for the guidance of the Constituent Assembly mem- 
bers on 2 September 1946, Rau had warned that to enunciate- 
the fundamental rights in general terms and leave it to the- 
courts of law to enforce them wall have the following conse- 
quences : 4 


* Proceeding* of meeting* of the Subcommittee on Fundamental Right* 
ftom B. Shir* Rao, Select Documents, VoL H. 

* N. Itau, Conjn'tutiVrtaf precedents, third eerie*, ?. 18. 
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"(1) Tlie legislatures not being in a position to know 
■what view the courts will take of a particular enactment, the 
process of legislation will become difficult. 

“(2) There will be a vast mass of litigation about the 
validity of law's and the same law that was held valid at one 
time may be held invalid at another and vice versa: the law 
will therefore become uncertain. 

"(3) The courts, manned by an irremovable judicial}' not 
■so sensitive to public needs in the social or economic sphere 
as the represen tatives of the periodically-elected legislative 
body, will, in effect, have a veto on legislation exercisable 
at any time and at the instance of any litigant/’ 

How’ever, he admitted that such rights under the care of 
the judiciary would give a feeling of security to the racial and 
religious minorities. Yet he preferred the system of those 
later democracies of Europe which had their declaration of 
rights but had not given the courts the power to declare 
an offending state-law unconstitutional. 

The other insistent suggestion of Rau was to formulate 
certain social policies, following the Constitution of Ireland, 
u'hich the government would be obliged to implement . 
These policies would be different from "the fundamental 
rights strictly socalled”, which the government would desist 
from violating. It should be pointed out that the distinction 
Rau made was a distinction between what he called "positive 
rights" and "negative rights", being particularly impressed 
by Lauterpaclit’s An International Bill of Rights of Man, 
and not between nonjusticiable and justiciable rights, as the 
Fundamental Rights Subcommittee construed it. As a 
matter of fact. B. N. Rnu’s "negative rights” were all worded 
in a negative language. (The whole text of Rau’s draft arti- 
cles on hi da mental rights has not been available even to the 
Shiva Ran Committee. But quotations from his draft give 
the impression that Rau, a man bred in the climate of British 
law, was against making rights justiciable.) 

Munsbi’s draft bill of rights was "intended to be a legal 
instrument creating definite and legally enforceable rights 
and corresponding duties between the union, units and citi* 
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zens of India”. Munshi opposed the British precedent about 
fundamental rights. “The Nehru Report, the Karachi Reso- 
lution on Fundamental Rights and the Sapm Report show 
that the Indian political outlook has always insisted orr 
fundamental rights being included in the constitution”, he 
wrote. The essential guarantees of fundamental rights were, 
to him, the following*: 

"(a) Enforceability must be the essence of any instrument 
defining fundamental rights and duties. 

“(b) A person or a state under an obligation cannot 
claim the right to determine whether he could comply with 
the obligation and if so to what extent. 

“(c) The observance of the fundamental rights and duties 
must be determined by a procedure and a machinery com- 
mon to the union as a whole. 

“(d) Limitations to such law whenever necessary must 
only be imposed by the law of the union.” 

Judicial Guarantee to Rights 

Munshi’s conclusion was. therefore, that fundamental 
tights should he guaranteed by judicial review. Those rights, 
which were not enforceable in a court, again, were declara- 
tions of general nature and had no use in the body of a 
constitution. Munshi’s views got initial support of most of 
the members of the subcommittee. Whereas Ayyar’s note 
and initial speeches at the meeting of 27 February 1947 
Strongly favoured Munshi’s outlook, only Hamam Singh 
favoured the evolution of an extrajudicial machinery to en- 
force the rights. The subcommittee accepted Munshi’s draft 
as the working paper.* Though Munshi wanted the rights to 
be clearly and unconditionally laid down, his draft contained 
an elaborate preface, where he laid down some “general” 
conditions. The preface said : 

(1) Unless otherwise provided by the constitution, these 
rights would be enjoyable by all citizens. 

* C. Shiva Rao, Select Documents, Vol II, p. 71. 

« Ib^ 24 March 1W7, 7. 73. 
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(2) "Rights” included "power, privilege and immunity” 
and "duty” included liabilities and obligations. 

(3) All existing laws and usages in force within the terri- 
tory of India inconsistent with the rights would "to the 
extent of inconsistency” be abrogated, these rights would 
not be abridged or taken away by any legislation of the centre 
and the units. 

(4) No restrictions would be imposed, except in the man- 
ner provided in the chapter and unless they were of general 
nature and in the interests of public order, morality, health, 
general welfare, correlative duty in respect of others and 
national defence. 

All but the third condition were dropped by the Funda- 
mental Rights Subcommittee. But then riders were put on 
almost all the individual rights one by one. 

It was K. M. Panikkar, a latecomer in the Advisory Com- 
mittee, who raised the objection in the committee's meeting 
(24 April) that automatic abrogation of all existing 
laws inconsistent with the rights would be undesirable. 
While Patel (chairman of the committee) was inclined to- 
wards Panikkar’s views, Munshi strongly defended his posi- 
tion that abrogation of certain laws would be necessary. 
Munshi’s view was sustained, though the general feeling was 
that the effect of such abrogation should be fully examined. 

Munshi’s draft of the rights contained elaborate provision 
for constitutional remedies through the Supreme Court The 
Supreme Court was given wide power of issuing writs of 
habeas corpus, mandamus, prohibition and certiorari. Ayyar 
was opposed to the grant of all the writs (except habeas 
corpus! to the Supreme Court under original jurisdiction. 

In the last scries of meetings (15 April) of the Fundamental 
Rights Subcommittee Panikkar doubted the ability of the 
Supreme Court to enforce all rights through writs. lie want- 
ed two groups of rights— one small group to be enforceable 
by the Supreme Court, the other enforceable by the high 
courts. Tire clause was retained, the Supreme Court being 
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given another writ— quo warranto. Ayyar raised these objec- 
tions again in the Advisory Committee (on 21 April). A 
subcommittee with Ayyar, Ambedkar and Munshi finally 
found out a compromise through which scope for the unit 
courts to issue these writs was made open. 

Substance of the Rights 

In spite of the difference over the "form” of the rights, 
their substance was certainly not in dispute. It actually turn- 
ed out that some of the rights, which the Munshi draft stood 
for, were not legally enforceable, at least in the opinion of 
the subcommittee. Right to education and the workers’ 
rights were instances of such items. Finally, therefore, the 
subcommittee accepted the formula of dividing rights into 
“justiciable” and "nonjusticiable” parts. 

A consequence of this controversy over the form of rights 
was the question whether the “justiciable” rights would be 
put in a clear positive language (of which Munshi was the 
advocate) or in a negative language (for which Rau stood). 
Munshi’s stand again created some difficulties. For example, 
when the right to equality was being discussed (23 March 
19471 Munshi wanted in the draft a positive statement 
about the right followed by a statement in a negative form 
4o the effect that there shall be no discrimination on grounds 
of religion, race, sex, etc. “Sir Alladt was opposed to this 
form of drafting an the ground that it would give rise to 
serious difficulties. He thought that it would be enough to 
declare that there shall be no discrimination on such and 
such ground”. Munshi got the support of the majority'- It 
was, at first, decided to retain Munshi's statement that all 
citizens were equal before the law. Munshi’s positive state- 
ment about equality was later transferred to the nonjusti- 
ciable part despite protests {15 April 1947). Certain parts 
of the right to education and the provision relating to the 
preservation of monuments were transferred to the non- 
justiciable part. The subcommittee also dropped the first 
tfcws. s&waw ■efc ’Ave Mwia ir/A xm Vne tV^cA. \t» property. 
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making a positive statement. The whole result was a mixture 
of the formulas of Munshi and Rau on the draft rights. 

During the third session of the Assembly the Report of 
the Fundamental Rights Subcommittee was discussed and 
accepted. Apprehensions were at the very beginning express- 
ed about the consistency in the distinction between “justi- 
ciable” and “unjustiriable" rights, the most forceful speakers 
being H. N. JCunzm, the liberal leader, and the only com- 
munist member in the Assembly ( Sonina th Lahiri), who 
said that "these are fundamental rights from a police con- 
stable's point of view. . .here we find that none of the exist- 
ing provisions of the powers of the executive have been done 
away with”. 7 The latter also endorsed Kunzru’s suggestion 
that the other part of the report shouTd come out before any 
fullscalc discussion, as he was afraid that the social and 
economic rights would be ignored. Earlier P. R. Thakur, a 
Congressite, had complained about the absence of social and 
economic rights* ** 

Replying to the debate Patel said that the report was well- 
considered and had gone through three committees. There 
was one school of thought which wanted to include all rights 
in one part. Another school wanted only the minimum 
number of fundamental rights to be mentioned. Finally, a 
golden mean had been found in dividing the rights in two 
parts.* 

Right to Freedom 

The draft right to freedom could he divided into three 
parts: (1) freedoms proper, (2) protection of personal liberty 
and property according to “due process of law”, and (3) right 
to universal adult franchise. Each of these freedoms raised 
some controversy at the committee stage 10 (and later). It was 
in the second meeting of the Fundamental Rights Sub- 
committee (25 March 1947) tliat a proviso was attached to 

* CAD. Yol. Ill, p. 385. * /&, p. 403. • tt, P- 409. 

** B. Shiva Rao, Select Documents, VoL II, pp. 119-20. 
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each of the freedoms. In succeeding stages the rights and 
their provisos were redrafted several times. On 14 April 1947 
the subcommittee, in its third meeting, added a precondition* 
to these freedoms, following Ayyai's grave warning about the 
disturbances all over the country (in a note dated 4 April 
1947) and Munshi's strong support to his view. So the free- 
doms, with their provisos, were made subject to “public 
order, morality or the existence of grave emergency". 

Freedom versus Security 

A salient example of the new trend was the consideration 
of the “freedom of speech” by the Advisory Committee. 
Ayyar proposed restriction on speeches that could “promote 
class-hatred”, Panikkar sought to add “religious” hatred to 
this disqualification. It fell on the non-Congress cabinet 
minister, S. P. Mukherjee, to oppose Ayyar’s move : “Every 
simple expression of opinion against a part}’ in power may be 
construed as class or communal hatred and punished accord- 
ingly, but if the majority party or the party in power does 
the same thing, they will not be brought to book.” Munshi 
argued, “The right of free expression is now recognised 
all over the world, and it has been felt that speeches and 
writings tending towards class or communal hatred, if the)' 
do not go to the extent of causing violence or crime, may 
be permitted. The reason why 'class or communal hatred' 
was omitted was that it was felt this might permit the units 
to make all kinds of drastic laws. . .” 

Munshi won through a division. 11 But Ayyar opposed the 
rights of secrecy of correspondence (on the basis of the 
Indian Evidence Act which had permitted secrecy in only a 
few cases) and the sccrecv of the household against un- 
reasonable searches (on the basis of the Criminal Penal 
Code) and won against Rajagopalachari, with the support 
of Munshi. 11 Munshi’s original draft granted freedom to bear 

11 lb. pp. 231-33. 

11 p. 239. In the A*«en>l>ljr Karimuddin tried to miie the rights^ 
hot }j2rd—C\D, VWL YU, p. 79i (3 Dwembee 19i3). ‘ 
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amis according to law. The subcommittee omitted it. 
Mulcherjee’s effort to revive it at the Advisory Committee 
was defeated.* 3 

During the debate over the report, Patel 11 proposed the 
right to freedom (clause 8) without all but one of the pro- 
visos originally accompanying the items (e.g. with "freedom 
of speech and expression", law to be made against seditious, 
obscene, blashphemous, slanderous, libellous or defamatory 
publication or utterance; with freedom of assembly, law to 
be made against violent or dangerous meetings, etc.). The 
one proviso, in a modified form, that was retained, provided 
for the state's power to impose restriction on residence or 
holding of property in the interest of minority groups and 
tribes without any qualification of “reasonableness” at the 
demand of the tribal members and with the blessing of 
Nehru. 15 

In the Congress Assembly Party meeting on 29 April 
1947,** the modifications had been made in accord with the 
general feelings of the house, and were welcomed by a large- 
number of members who had earlier given notice of amend- 
ments. On clause 9, which had provided for personal liberty 
and "equal treatment of law”, Munslu’s amendment for 
substituting the latter by "equality before the law" was 
adopted 17 without discussion. During discussion on the free- 
dom of trade between units an amendment was incorporated 
providing that the restrictions, to be imposed by units, were 
to be nondiscriminatory about units. 1 * 

The Drafting Committee reorganised the clause quite 
ruthlessly. As a general qualification of the rights— "other 
provisions of the article" were introduced. The old provi- 
sions of the Advisory Committee’s rejsort virtually came 

" U. Shiva Rsn. op. cit.. pp. 236-38. Kimath tried to mhe it in lh» 
A*serably on 1 December 1948 but failed — CAD, Vo!. Vlf, p. 718 
11 30 April 1947. 

11 CAD. Vot III, pp. 445-57. 

« The Hindustan Times, Delhi, 30 April 1947. 

11 CAD, V*L HI. p. m. ** 


11 , Vol MI, p. 475. 
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back with all the clauses in atricle 13 of the draft Further, 
the draft article 279 provided that nothing in article 13 
would prevent the state from making a law during an emer- 
gency. Some Assembly members vehemently objected to 
the new provisions but could gain only a few minor points. 

Their gains included the following: (1) Mihirlal Chatto- 
padhyay's amendment for removal of the introductory’ stigma 
“subject to the other provisions in this article” 1 ®, (2) 
Munshi’s substitution of “sedition” in clause 2 by "any 
matter. . .which, undermines the security of or tends to over- 
throw the state”, 50 and (3) Thakurdas Bhargava’s incorpora- 
tion of “reasonable” before "restrictions” in clauses 2 to 6. 51 

An interesting feature of the discussion of “freedoms” was 
the serious objection raised by several members against the 
word "reasonable” qualifying restrictions. J.J.M. Nichols-Roy, 
vindicated by Jaipal Singb, said—' “The word 'reasonable’ 
will create a great deal of contention and confusion.” 
Munshi supported him 55 and the Assembly upheld them. 
Yet, when the Draft Constitution came in for discussion on 
article 13, Thakurdas Bhargava moved an amendment (No 
354) and an amendment (No 49) to the same amendment 
whose main purpose was to put the word “reasonable” before 
“restrictions” in clauses 2 to 6, By oversight or, more pos- 
sibly, in the bargain with the Drafting Committee, Bhargava 
did not press for the word in clause 2 (restriction on speech 
and expression). This point was not pressed for voting either. 
But the Drafting Committee agreed to accept the word 
"reasonable” in clauses 3 to 6. Bhargava, in putting his case, 
stressed the need of even a limited judicial protection of 
freedom. 

Persona? Liberty 

Tn the Fundamental Rights Subcommittee Munshi and 
Rau had a confrontation on the principle of “the due pro- 


Jt>, p. 713. 
Vi*- 


p. 730. 

Vo, 'idu \Yl. -pj-. W,€A. 
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cess oi law”. 23 Munsln got "the due process of Jaw” adopted 
by a '5-2 majority. Rau carried on bis relentless fight. 

It was at the Advisory Committee meeting on 21 April 
1947, that Ayyar was 'found hesitant about the due process- 
clause. “Personally I am for retention of the clause”, he said, 
though he saw points in B. N. Rau’s objections also. G. B. 
Pant, a newcomer to the committee and a strong advocate 
of land-reforms, found in the clause the danger to zamindari 
abolition plan. "We are leaving the fate of the country in 
the hands of the buyers”, argued Pant, “who will be raised 
to the bench and they will have to interpret this law.” Such 
interpretations would be also various. “We must have fool- 
proof language, if I may say so.” 24 

It was here that Patel endorsed a suggestion of Panikhnr 
that personal liberty and property be separated. Rajagopala- 
chari gave an alternative formula: "No person shall be de- 
prived df his life or liberty without due process of law, nor 
shall any person be denied the equal treatment of the laws 
within the territories of the union provided that this shall 
not prevent ‘the enactment of laws in the interests of public 
order and security." The proposal was accepted. Pant did 
not agree but preferred silence. 25 The Advisory Committee 
also dropped the restriction on prolonged and unreasonable 
detention without trial, presumably on ground of super- 
ficiality in view of the retention of the due process clause. 

That the bureaucracy was opposed not to absolute right 
to property as such, but the absolute judicial supervision of 
rights is proved by the fact that Rau's grievance against the 
“due process” clause was not yet removed. In the Draft 
Constitution prepared by Rau the clause was retained. But 
Rau's visit to the USA and talk with the retired Chief 
Justice of the Supreme Court of the USA (Frankfurter) 
caused the revival of the con trovers}'. From Washington 
Rau proposed the removal of the clause. Yet the Drafting 
Committee on 31 October 1947 and 19 January 194S decided 

Ss B. Shira Itaoi Select Documents. YoL II, p. 122. 

a * lb, p. 213. ** pp 245-17, 
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to retain it, though added the epithet of "personal" before 
'liberty" to make the meaning of the clause more specific. 
It was some time between 14 February and 20 February 1948 
that the "due process” was finally decided to be dropped for 
a “more specific” phrase, "procedure established by law” ip 
the Japanese and the Irish way. 2 * 

The change was not at once welcomed. No less a member 
than Sitaramajya proposed an amendment for the substitu- 
tion of "in accordance with law" for "according to the pro- 
cedure established by law”. In turning down the new sug- 
gestion, however, the Drafting Committee now referred to 
the earlv US practice, where “due process of law” meant 
“due procedure prescribed or established by law” and did 
not involve any substantive question. “This is the form in 
which the clause occuts in the Japanese Constitution.” 22 
Obviously, the Drafting Committee had made up its mind. 
Yet, on 6 December 1948, the article was moved after it had 
been held up on 3 December on the request of the Drafting 
Committee. Baig moved for substitution of "in accordance 
with law” for “the procedure established by law'’', whereas 
an amendment of Upendranath Barman, Damodar Swamp 
Seth and S. G. Krishnamoorthy Rao, and another of Thahur- 
das Bhargava, for the return of “the due process of law” got 
powerful support from Munshi. Ayyar confessed, "I am still 
open to conviction”, 28 though he supported the Drafting 
Committee’s proposal. 

The discussion was not completed on 6 December and was 
again held over on the next day, on the Drafting Committee’s 
(T. T. Krishnamachari’s) request On 13 December when 
the article was brought before the Assembly, Ambedkar 
made a brief speech in which he only confessed that he was 
“somewhat in a difficult position” with regard to article 15 
and Bhargava’s amendment One position over the question 
was to mate the judiciary sit in judgement over the legisla- 

aB Footnote to article 15 of the Draft Constitution of India, February 
1948. 

47 B. ShWa Rao, Select Documents, Vol. IV, p. 39. 

** CAD, Vol YU, p. 854. 
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tare. “Is that a desirable principle? The second position is 
that the legislature ought to be trusted not to make bad 
laws. . . There are dangers on both sides. For myself, I can- 
not altogether omit the possibility of a legislature packed by 
partymen mating laws which may abrogate or violate what 
we regard as certain fundamental principles. . . At the same 
time, I do not see how five or six gentlemen sitting in the 
Federal or Supreme Court. . .be trusted to determine which 
law is good and which law is bad.” 2 * 

He left the question to the House, which upheld the 
IDiafting Committee. The draft article 15 was passed, though 
members continued to feel aggrieved. In August 1949, the 
Drafting Committee proposed to move an amendment in 
the form of article 15A with a view to “affording protection 
to persons against certain arrests and detention”.*® The 
.article sought to provide that every arrested person, as soon 
as possible, would be informed of the ground of arrest; that 
no person would be detained without the authority of a 
magistrate; that this would not apply in the case of a pre- 
ventive detenu who could be detained for three months and 
that after three months the ground of every preventive 
detention would be examined by an advisory board consist- 
ing of a person of the rank of a high court judge, who could 
recommend further detention. The home ministry im- 
mediately put strong objection to the executive’s power of 
preventive detention of persons being subjected to tbc 
authority of an "advisory board”. “It is reasonable to say”, 
Ivengar wrote, "that the legislature should settle the contli 
tions under which the executive shall exercise this extra- 
ordinary power. 

Die Drafting Committee bowed to the home ministry's 
■pressure and proposed in the Assembly a revised article 15A. 
which provided that parliament by law could prescribe the 


*•* lb., pp. 999-1001. 

« Letter of S. N. Mulriierjee to H.V.It. Iyengar, tl-en Secretary to the 
Home Department, dated 16 Augu«t 1919. Law Min5*tiy File, 
CA 119(13) /Co#«/49. 

* l Iyengar to Mulherjee, 19-20 August 1919, lb. 
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circumstances under which certain types of preventive deten- 
tion could, be for a period longer than three months. There 
is little justification, therefore, in Austin’s assertion that 
article 15A was proposed “despite the home ministry's 
objections”.** The compromise is quite apparent, so is the 
prevalence of the legislature on the judiciary. 

While introducing the amendment (article 15A) on 
15 September 1949, Ambedkar said, “I think it has to be 
recognised that, in the present circumstances of the country 
it may be necessary for the executive to detain a person who 
is tampering either with public order. . .or with the defence 
sen-ices of the country.” 83 

The “circumstances” were not explained, though the im- 
plication related to the communist and communalist disturb- 
ances. The debate on the amendment was short and there 
was only one reference to “the communists” by K. Kamaraj.** 

Franchise 

In the Fundamental Rights Subcommittee in spite of 
Rajagopalachari’s contention that the provision of universal 
adult franchise in the fundamental rights part would amount 
to an encroachment on the constitutional structure of the 
country, which was being thrashed out by other committees, 
the principle was “unanimously” accepted. Elections were to 
be universal, free and secret and controlled by an indepen- 
dent commission. The Minority Rights Subcommittee in 
AdtiI 1947 endorsed them. In the Advisors' Committee further 
doubts were raised about the attitude of the states towards 
this decision.” Ambedkar categorically said: “While -we are 
anxious that the Indian states should come in, we -Shall cer- 
tainly stick to certain principles and not yield -simply to 
gather the whole lot of them .in our .constitution.”** Finally, 
the Advisory Committee recommended to the Assembly 

”C. AoMin, The Indian CenstUutUn, p. 110. 

** CAT*- Vol. IX. p. 1498. •« </6., p . '1541. 

15 ® SWr* Rao. Select Documents, VoL II. p- 2S1. 

*« CAD, Vol. m, pp. -41339. 
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the grant of voting right to all citizens at the age of 21, the 
conduct of voting by secret ballot and the superintendence 
and control of elections to be left under an election com- 
mission. The paragraph was also adopted but, as desired by 
the Advisory Committee, was transferred to "some other 
part" of the constitution. 

Provisions for elections formed part XIII of the Draft 
Constitution, but the right of franchise was not mentioned 
in it. On 16 June 1949 the Constituent Assembly adopted 
the principle of universal adult franchise in the form of an 
amendment (article 289B). By an earlier amendment (289A) 
voting right was granted irrespective of religion, race, caste, 
sex or any of them. 81 

The machinery of elections was evolved in an interesting 
way. It was the Minority Rights Subcommittee which had 
insisted upon a neutral and autonomous election commission 
to conduct free elections. The Advisory Committee endorsed 
the formula and the Draft Constitution of February 1948 
provided, in article 289, for a union election commission, 
whose personnel would be appointed by the President, and 
an election commission for each state, whose personnel would 
be appointed by the governor, to superintend, control and 
direct the elections But on I? June 1 949, Ambedkar moved 
an amendment ir. the Assembly envisaging "a radical change’' 
in the proposed system. The new plan was to have an inte- 
grated election commission, with members appointed by the 
President and wanted, in the language of Ambedkar, "to 
centralise the election machinery in the hands of a single 
commission to be assisted by regional commissioners, not 
working under the provincial government”, but under the 
central government The change was found necessary "be- 
cause today we find tli3t in some of the provinces of India, 
the population is a mixture”. It had been brought to the 
notice of the Drafting Committee as well as of the central 

Vol. IX, pp. 931-32. 
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government that in some provinces “the executive govern- 
ment is instructing or managing things in such a manner 
that those people who do not belong to them cither racially 
or linguistically are being excluded from being brought under 
the electoral rolls ”. 88 

Property 

Discussion in the Assembly of the right to property of 
the people evoked special interest. Clause 19 of the Funda- 
mental Rights Subcommittee’s report recommended that “No 
property movable or immovable of any person or corpora- 
tion, including any interest in any commercial or industrial 
undertaking, shall be taken or acquired for public use unless 
the law provides for the payment of compensation for the 
property taken or acquired and specifies the principles on 
which and the manner in which the compensation is to be 
determined.” 

As already noted, the drafting of the right to property suf- 
fered from the contradiction of the “positivist” and “negati- 
vist” approaches. Munshi's draft* 9 proposed that right to 
property was guaranteed and could be restricted only for 
“public reasons". Property (which, to Munshi, would mean 
only immovable property) could not be expropriated except 
by law and “in return for just and adequate consideration 
according to principles previously determined by it”. 

The long discussion of the subcommittee turned on (1) 
whether movable property - was also to be added, (2) whe- 
ther the expression “just compensation” was to be substitu- 
ted for “compensation” and (3) whether the legislature was 
to be given the power to fix the compensation. The discussion 
was actually on the question of “how section 299 of the 
1935 Act was to be adapted”. Tin's was virtually the only 
reference to a “right” of the citizens in the Government of 
India Act, 1935, and the subcommittee again fell back on it- 

Vol.Vin, PP . 904-6. 

39 Article X of Munshi’s draft, vide B. Shiva Rao, Sefect Document*. 
VoL II, p. 76. 
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"The final upshot of the discussion was a modified clause on 
the right to property. 

“No property movable or immovable of any person or 
•corporation, including any interest in any commercial or in- 
dustrial undertaking, shall be taken or acquired for public 
■use unless the law provides for the payment, according to the 
principles previously determined, of just compensation for 
the property acquired.” 40 

The provision, however, ran into rough weather in the 
Advisory Committee. Pant, the UP chief minister, who had 
joined the Advisory Committee late, wanted to know if 
“public use” could cover tenancy legislation. Ayyar's reply 
■was affirmative— as he pointed out, the draft had closely fol- 
lowed section 299 of the 1935 Act. Amhcdkar did not agree 
-with the interpretation as subsection 3 of section 299 of the 
1935 Act was absent here, making the scope of “public use” 
■narrower here than in the 1935 Act. "Therefore”, he said, 
"“my submission is this. The reason why the previous sanction 
•of the Governor-General is stipulated in subsection 3 is be- 
cause the term ‘public use’ or ‘public purpose' as used in scc- 
-tion 299 (of the 1935 Act) is a very wide one and not only 
includes limited governmental purposes but also social pro- 
•gress.” Therefore, some limitation to this broad fundamental 
light was needed to validate programmes like tenancy legisla- 
tion. 

Two proposals cropped up. Rajagopalachari wanted the 
■substitution of “governmental” purposes for “public” pur- 
poses; Panikkar wanted the omission of tlic word “just”. 
Pant endorsed Rajagapnlachari, though their amendment was 
-defeated in voting. ‘‘Just” was. however, dropped. A com- 
mon feeling of the members of the Advisory Committee was 
the undesirability of court intervention in this affair. 4 * 

The total impression that one gets out of a study of the 
Advison- Committee's treatment of the subject is that, though 
they wanted the judicial guarantee for the fundamental 

B. Sima Ran. Sefect Doeumtnts, VoL ff, p. 123. 

lb., pp. 272-75. 
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government that in some provinces “the executive govern- 
ment is instructing or managing things in such a manner 
that those people who do not belong to them either racially 
or linguistically are being excluded from being brought under 
the electoral rolls”.*' 

Property 

Discussion in the Assembly of the right to property of 
the people evoked special interest. Clause 19 of the Funda- 
mental Rights Subcommittee’s report recommended that “No 
property movable or immovable of any person or corpora- 
tion, including anv interest in any commercial or industrial 
undertaking, shall be taken or acquired for public use unless 
the law provides for the payment of compensation for the 
property taken or acquired and specifies the principles on 
■which and the manner in which the compensation is to be 
determined.” 

As already noted, the drafting of the right to property suf- 
fered from the contradiction of the “positivist" and “negati- 
vist” approaches. Munshi’s draft 19 proposed that right to 
property- was guaranteed and could he restricted only for 
“public reasons”. Property (which, to Munshi, would mean 
only immovable property) could not be expropriated except 
by law and -“in Tctum for just and adequate consideration 
according to principles previously determined by it”. 

Tire long discussion of the subcommittee turned on (1) 
whether movable property was also to be added, (2) whe- 
ther the expression “just compensation" was to be substitu- 
ted for “compensation” and (2) whether the legislature was 
to be given the power to fix the compensation. The discussion 
was actually on the question of “how section 299 of the 
1935 Act was to he adapted”. This was virtually the only 
reference to a “right” of the citizens in the Government of 
India Act, 1935, and the subcommittee again fell back on it. 

** lb., VoL Mil. rp. m 

11 Article X of Mun'hi * draft, tide B. STiWa Rao, Select Documents, 
Yd. It. p. 76. 
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The final upshot of the discussion was a modified clause on 
•the right to property. 

“No property movable or immovable of any person or 
corporation, including any interest in any commercial or in- 
dustrial undertaking, shall be taken or acquired for public 
use unless the law provides for the payment, according to the 
principles previously determined, of just compensation for 
the property acquired.” 49 

The provision, however, ran into rough weather in the 
Advisory Committee. Pant, the UP chief minister, who had 
■joined the Advisory Committee late, wanted to know if 
“public use” could cover tenancy legislation. Ayyar’s reply 
•was affirmative— as he pointed out, the draft had closely fol- 
lowed section 299 of the 191? Act. Ambedlcar did not agree 
•with the interpretation as subsection 3 of section 299 of the 
1935 Act was absent here, making the scope of “public use” 
■narrower here than in the 1935 Act. “Therefore”, lie said, 
•"my submission is this. The reason why the previous sanction 
■of the Governor-General is stipulated in subsection 3 is be- 
cause the term ‘public use’ or ‘public purpose' a$ used in sec- 
tion 299 (of the 1935 Act) is a very wide one and not only 
includes limited governmental purposes hut also social pro- 
-gress ." Therefore, some limitation to this broad fundamental 
right was needed to validate programmes like tenancy legisla- 
tion. 

Two proposals cropped up. Rajagopalacliari wanted the 
•substitution of “governmental” purposes for ‘'public” pur- 
poses; Panitkar wanted the omission of the word “just". 
Pant endorsed Rajagapalachari, though their amendment was 
•defeated in voting. “Just” was. however, dropped. A com- 
mon feeling of the members of the Advisory Committee was 
•the undesirability of court intervention in this affair. 41 

The total impression that one gets out of a study of the 
Advisors Committee’s treatment of the subject is that, though 
they wanted the judicial guarantee for the fundamental 

40 B. ShH a Ran. Select Documents, VoL it, p. 128. 

lb., pp. 272-75. 
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rights, they were not ready to surrender the supremacy of 
the legislature to the judiciary, at least on the question of 
tenancy reforms. 

During discussion of the clause on 2 , May 1947 Raja 
Jagannath Balchsh Singh (UP, general) moved an amend- 
ment, stipulating the epithet of “just”, before the word 
compensation. K. T. Shah, a radical Congressman, on the 
other hand had given notice for adding a proviso to it 
to the effect that “natural wealth, like rivers or flowing 
water, coastal waters, mines and minerals or forests” would 
not he recognised as private property. 45 This resolution was. 
not moved. When, in the short but interesting debate that 
followed, some zamindar members expressed their apprehen- 
sions about the government’s intention to abolish zamin- 
dan, Patel, who had moved the clause, told them in a warning 
tone : 

“Land will be required for many public purposes, not only 
land but so many other things may have to be required. But 
the state will acquire them after paying compensation and 
not expropriate them. That is the real meaning of the 
clause. But the zamindars or some of their representatives 
thought that their interests must be safeguarded by moving 
an amendment or by making a speech here. But they are 
not going tg safeguard their interests in this way. They 
must recognise the times and move with the times. This 
clause here wall not become law till tomorrow or the day- 
after, it will take at least a vear more, and before that, most 
of the zamindaris will be liquidated. Even under the pre- 
sent acts or laws in the different provinces, legislation is be- 
ing brought in to liquidale zamindars either by paying just 
compensation or adequate compensation or whatever the 
legislatures there think fit. ’Therefore, it is wrong to think 
that this clause is intended really for them. It is not so. 
The process of acquisition is already there and the legisla- 
• hires are already taking steps to liquidate the zamindaris.” 4, 

«CAD, VoL tn, pp. SOS-6. 

41 Ib-i p- 518. In UP, Bihar and Madras land reform legislation had 
already been afoot. 
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The question of the right to property again rose on 10 
"September 1949, when the Draft Constitution’s article 24 
came in for discussion. The article of the draft provided that 
no person would be deprived of his property save by autho- 
rity of law. No property could be acquired or taken posses- 
sion of for a public purpose except by a law fixing the amount 
of compensation. By a very important amendment moved 
by Nehru, it was provided that no such law authorising the 
acquisition or possession of property would have effect "un- 
less such law having been reserved for the consideration of 
the President has received his assent". Another part of the 
amendment provided that if any bill pending before tbe legis- 
lature of state at the commencement of the constitution after 
being passed by the legislature received the President's as- 
sent, the law would not be questioned as being unconstitu- 
tional. 44 

The effect of the amendment proposed by Nehru was to 
impose a control or supervision aver the right to property 
f following, perhaps, the 1935 Act rather than the US exam- 
ple). The aim of the second proposal was to save the dif- 
ferent land-reform measures already afoot in provinces from » 
being obstructed. Nehru’s speech while moving the proposal 
was significant. Nehru was clear that there was "no question 
of any expropriation without compensation”, that it would be 
fair and equitable. But the equity would applv not only 
to the individual but also to the community. Congress be- 
ing long committed to the abolition of zamindari, no legal 
subtlety', no judiciary would be allowed to come in its way. 
Expert legal advice on the clause was also that, on its pro- 
per construction, the clause left no room for the interven- 
tion of the judiciary, except when “there has been a gross 
fraud on the constitution". “And if it comes in the way, 
ultimately the whole constitution is a creature of Parlia- 
ment.” 45 

Amendments were actually moved on this form of the right 
to property, and six of them of rather minor significance 

<* fb., Vol IX. po. 119 1-92. 
pp. 1191-95. 
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were accepted. On 12 September the article was passed. By 
still another proposal any law of a state, enacted not more- 
than one year before the commencement of the constitution, 
might within three months from such commencement be- 
submitted by the governor of the state to the President for 
his certification and thereupon, if the President by public 
notification so certifies, it would not be called in question 
in any court on the ground that it contravened the provisions 
of the same article or of the Government of India Act, 1935- 

Fundamental Rights and Integration 
Some of the fundamental rights in India, as in the USA, 
in fact, contributed to the development of India’s political 
integration that was being worked out in the Constituent 
Assembly. One may recall here for a study in contrast that 
the incorporation of the fundamental rights, through the first 
ten amendments of the US Constitution, was aimed at re- 
moving some of the suspicions for the federal integration of 
the American states, though actually they increased the 
powers of the federation. 

The pros-isions about citizenship had to be worked out till 
the last part of the Assembly’s session. It should be pointed 1 
out that, at no stage of the proceedings of the Advisory Com- 
mittee, was there any demand for double citizenship. 

According to Munshi’s draft the Advisory Committee re- 
commended, though after some members had expressed doubt 
about its necessity, that "full faith and credit would be given 
throughout the territory of the union to public acts, records- 
and judicial proceedings of the union and every unit thereof 
and the manner in which and the conditions under which 
such acts, records and judicial proceedings would be proved 
and the effect thereof determined would be prescribed by the 
law of the union.” The Constituent Assembly accepted it 
without debate. In the Draft Constitution it appeared under 
the head of Administrative Relations between Union and 
States (article 238). 

Another fundamental right which helped the process of 
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integration was the freedom of trade. Munshi’s draft sought 
to grant freedom of trade between units to all persons. The 
Fundamental Rights Subcommittee made it subject to union 
laws and restricted only to citizens. In the last series of 
meetings of the subcommittee, Ayvar wanted to mate it 
explicit that the units had the right to impose taxes and duties 
on it and restrict it in times of emergency. In the Advisory 
Committee’s meeting Rajagopalachari also wanted the units 
to have power to collect revenues on interstate trade. The 
demand was conceded, but Panikkar warned against arbitrary 
laws of the units. Ayyar on behalf of the Union Constitu- 
tion Committee said, “We wanted to permit the units to 
enjoy the indulgence they have been enjoying. But we should 
guard against converting the countiv into competing units V'° 
The Draft Constitution in article 16 provided for this free- 
dom, and the stipulations were provided in articles 243-24? 
in the part dealing with the union-state relation. 

While article 16 came up for discussion in the Constituent 
Assembly a young Congressman from Madras, C. Subrama- 
niam, raised the point that interstate trade and commerce be- 
ing a “union subject” and article 16 being subjected to law's 
of parliament and the states (under article 244), the con- 
tent of the right was missing" and the article w'as use- 
less. Ambedkar replied that the scope of article 244 w'as 
limited. About the role of parliament vis-a-vis article 16, 
Ainbedkar said that the Drafting Committee had the oppo- 
sition from the Indian states in integrating the interstate 
trade under the authority of parliament “If it was possible 
for us to include trade and commerce in list I. . .we would 
not have found it necessary to bring trade and commerce 
under article 16. But as the door was blocked, on account 
of the basic considerations which operated at the beginning 
of the Constituent Assembly, wc had to find some place, for 
the purpose of uniformity in the matter of the trade and 
commerce throughout India, under some head. After cxer- 

«*' B. Shiva lUo, Select Documents, VoL II, pp. 1S9 and 254. 

<f CAD, VoL VII, pp. 798-800. 
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rising a considerate amount of ingenuity, the only method 
we found of giving effect to the desire of a large majority of 
our people, that trade and commerce should be free through- 
out India, was to bring it under fundamental rights.” 48 On 
8 September 1949, Ambedkar moved as amendment a new 
part (X-A) in order to “assemble all these different articles, 
scattered in the different parts of the Draft Constitution, 
into one single part and to set them out seriatim”. 49 

Directive Principles 

After the Fundamental Rights Subcommittee complet- 
ed its discussions and formulations, Rau drafted its report 
to the Advisory Committee. At the very beginning of the 
meeting of the Advisory Committee an interesting confron- 
tation took place between Munshi and Rau. By a stroke of 
drafting ingenuity, Rau bad provided in the introductory 
clause in the chapter on the lights, that any existing or future 
law inconsistent with the rights guaranteed “in this consti- 
tution” would he invalid. Munshi pointed out the difference 
between the rights in "this part” as originally decided by the 
Fundamental Rights Subcommittee and rights in “this 
constitution” as drafted by Rau. Obviously, Rau’s draft was 
an attempt to provide judicial guarantee to the rights guaran- 
teed in the other parts as well. The Advisory Committee 
would make no mistake about it and changed Rau's 
version . 50 

During bis tour abroad Rau sent in certain amendment 
proposals on his own Draft Constitution, (October 1947), 
two of which related to the clauses that provided for invalida- 
tion of the existing and future laws of the state on grounds 
of inconsistencies with the lights in the justiciable part." 
The effect of the amendment proposal was that no law made 
by the state in discharge of its duty under the principles of 

*‘lb^ pp. 802-3. «» lb, VoL X. pp. 112-13. 

M B. Shiva Rao. S^fecl Documents, Vol. IT, pp. 213-16. 

51 R»<j’a letter dated 11 November 1W7, Law Ministry File CA/116/ 
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social policy would be invalid on ground of its inconsistency 
with the justiciable rights. This proposal also was not accept- 
ed by the Drafting Committee. 

The most important point about the directive principles 
-of social policy is that, they had never been discussed in the 
Constituent Assembly before the Draft Constitution was 
presented. If their origins are to be found in the rather aca- 
demic benevolence of B. N. Rau, their adoption may be 
considered as a golden compromise between the desire of 
Congress to achieve “a social revolution” and the pressure 
of the vested interests. 

On 18 November 19-18, the directive principles of state 
policy came in for discussion. Karimuddin’s amendment to 
•delete the word "directive” and Kamath’s amendment to 
substitute it by the word "fundamental” were rejected after 
■a brief reply from Ambedkar assuring that the state would 
try to implement the principles.® 5 K. T. Shah's amendment 
on the next day for "obliging” the state to implement them 
was rejected without even reply. The members discussed the 
principles for four days during which K. T. Shah offered a 
somewhat radical alternative to article 31 (core of the parti 
which was unceremoniously rejected without debate. Much 
heat was generated, on the other band, on the lesser issues 
like prohibition, cow-slaughter and personal laws. 

Assessment of the Rights 

Granville Austin finds in the fundamental rights and 
-directive principles "the core of the commitment to social 
revolution” of India. 61 It is difficult to accept the view with- 
out reservations. 

The concepts of equality and freedom are indeed revolu- 
tionary and have great social content. But it is doubtful 
whether the fundamental rights in the Indian Constitution 
proceeded much further than that. Secularism has long been 
accepted to be a condition of political stability, and India 

« CAD, Vol. VII, p. 476. 

** G. Austin, The Indian Constitution, p. SO. 
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certainly can claim a great credit on account of this achieve- 
ment. 81 So is property a symbol of a stable polity. But these 
are concepts which Europe achieved by 1848, one hundred 
years earlier than the mating of the Indian Constitution. 
Social revolution in 1948 should evidently have a different" 
content from the social revolution in 184S. 

The abolition of untouchability was common in the 
Munshi and Ambedkar drafts. Presumably, on Ambcdkar’s- 
insistence, restriction of caste etc. on the use of wells and" 
places of public use was removed. But when Masani moved" 
that “No impediments to marriages between citizens shall’ 
be based merely upon differences of religion”, the resolution 
was defeated 5-4. Ambedkar's resolution to remove difference 
between “legitimate” and “illegitimate” children was 
defeated 6-3. Mrs Hansa Mehta’s resolution banning child- 
marriage was also deferred to the policy part and finally drop- 
ped.“ 

Munshi’s “rights of workers'* were shifted into social policy. 
K. T. Shah wanted the right to employment. It was nob 
granted. He asked if the right to equality of critizens meant 
that there would be no discrimination against any class or 
community. The question was considered outside the scope- 
of the subcommittee. Rau s draft of the “social policies” was- 
however, accepted without much controversy, and with 
the addition of a few carried-over items of rights. The only 
substantially radical proposal accepted as a “fundamental' 
right” was that of K. T. Shah, to prohibit the grant of titles- 
by the state. 

That the right to property bad to be ensured by the 
Constituent Assembly was an imperative of the political and" 
economic forces in this country. The only attack on it came 
in the form of government supremacy in fixing the 
amount of compensation for zamindari abolition. The zamin- 
dars, as already seen, were no favourite of the new rulers of 
Indij. And the practical problems of payment of compensa- 

ei Indfed V. P. Luther* thinks that India is a "directionist", and noV 
* secular stste— vide hU The Concept of a Secular State and India. 

68 B. Shiva Kao, Select Documents, VtJ. II, I>p. 128-29. 
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tion were pointed out by the Congress premiers themselves 
(like Pant). But a fundamental challenge to property as- 
such was never clearly thrown except through insertion of 
the directive principles of state policy embodying the ideals 
of an equalitarian welfare state. The leadership’s commit- 
ment to property on the other hand has been revealed on 
more than one occasion. 

Answering the criticisms of the Draft Constitution by the 
radical Congressites, socialists and even some Leaguers {like 
Mohani), that the Constitution had no socio-economic out- 
look, Alladi fCrisbnasvvami Ayyar gave the following defence: 

"The constitution, while it does not commit the country 
to any particular form of economic structure or social adjust- 
ment, gives ample scope for future legislatures and the future- 
parliament to evolve any economic order and to undertake- 
any economic legislation they choose in public interests. In 
this connection the various articles which are the directive 
principles of social policy are not without significance and' 
importance.” 54 

In a similar spirit Ambedkar replied to K. T. Shah's 
amendment on draft article 1 for calling India a "secular 
federal socialist state”, with the comment that the consti- 
tution was "merely a mechanism for the purpose of regulat- 
ing the works of the various organs of the state”. What fire- 
policy of the state should be, how the society should be 
organised in its social and economic side were matters which 
must be decided by the people themselves according to time- 
and circumstances. 8 * 

The main outlook of the constitution, therefore, is political 
in spite of the directive principles. Two other major features 
of the fundamental rights under the Constitution are : 

(1) At least some of the basic rights of the constitution 
are closely linked with the state and government structures 
of the country. Citizenship is indeed closely linked with the 
state and government of a country'. But the facts that the 

*« CAD, Vot VII, p. 336. 

«’ /&., p. 402-3. 
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-right to franchise found no place in pait III of the consti- 
-tution, freedom of trade practically became a constitutional 
instrument of integrating the Indian polity and the right to 
property' had to be safeguarded by the requirement of the 
President's approval to every state legislation encroaching 
upon property arc distinct pointers to the trend of a modern 
state towards centralism. The incorporation of a uniform set 
•of fundamental rights into the Indian constitution itself is 
a part of this process. 

The deliberate rejection of "due process of law” in favour 
of "the procedure established by law” spealcs eloquently 
about the constituent assmebly’s intention not to mahe the 
judiciary' a supcrlegislature. Yet in India, as in the USA, the 
judiciary' has not only assumed the power of judicial review 
but also challenged parliaments’ power to amend the funda- 
mental rights. The power was asserted first in the case of 
■GolaVnath v the State of Punjab, and was tahen a step 
■further in the case of Kcshavananda Bharati v the State of 
Kerala . 88 

** SC Writ Petition No. 135 of 1970. The issue had been raised in 
the Supreme Court in the cases of Shankari Prasad r Union of 
India (1952 SCR 89), Sajjan Singh ▼ State of Rajasthan (1965 SCR 
•933) and GolaVnath v State of Punjab (AIR 1967 SC 1667), with the 
contention that article 13 (ii) rules out a “law” effecting amendment 
of the fundamental rights. In the case of Shankari Prasad the court 
held that “law” in article 13 was one made in exercise of the legisla- 
tive power of parliament and not constitutional law made in exercise 
«f its constituent power. In the Sajjan Singh case, though the two 
judges in the minority (including Hidayatullah, j.) agreed with the 
yrajority (three), not to revise the court’s earlier opinion, Hidayatullah 
expressed the subjective opinion that, ‘the Constitution gives so many 
assurances in part HI that it would be difficult to think that they were 
playthings of a special majority.” In the Golaknath case, Subba Rao, 
<•]•» delivering the judgement on behalf of five of the ten judges, held 
rliat amendment is “law” within the meaning not only of article 13 (ii), 
hut also of article 245 (dealing with union-state relations). He approv- 
ingly quoted Neliru at the time of introduction of the interim report 
•on fundamental rights in the Constituent Assembly, calling the right* 
■“fundamental”, hut obviously ignored the other comments. In a separate 
judgement, Hidayatullah endorsed him and observed that erosion of the 
vight to property would lead to the erosion o! all fundorsootol rights. 
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(2) If the fundamental rights in the Indian constitution 
contributed to the development of a massive political super- 
structure in India, its place in determining the intra- 
govemmenta] power-relation is no less significant The most 
elaborately written constitution as it is, the Indian Consti- 
tution allots rather limited space for the functioning of the 
judiciary as guardian of the constitution, parliament ulti- 
mately is the master of the rights, which were never in- 
tended to be unalterable. 



Chapter Fourteen 

FRAMING OF THE CONSTITUTION (II)- 
The State Structure 


'Consequence of Partition 

“The essence of Pakistan is’*, Ambedkar wrote in 1940, 
“the opposition to the establishment of one central govern- 
ment having supremacy over the whole of India. This gives 
rise to the second important point. That point is that the 
issue of Pakistan shall have to be decided upon before the 
plans for a new constitution are drawn and its foundations 
arc laid. If there is to be one central government for India, 
the design of the constitutional structure would be different 
from what it would be if there is to he one central govern- 
ment for Hindusthan and another for Pakistan.’’ 1 

Until 3 June 1947, however, partition of India was by no 
means a fait accompli. The states’ participation in the new 
India in some way was also visualised and considered as a 
matter of time. The future political plan for India was built 
around the scheme of a rather loose federation. At the 
Meerut session of the Congress in November 1946, its 
president, Kripalani, outlined the proposed constitution as 
follows : 

“It will be a democratic constitution and will be federal 
in character. \Vc may not, however, forget that, in the 
administrative as in the economic field, centralisation more 
tlian is absolutely necessary is inimical to liberty. It is 
-good, therefore, that the provinces in free India shall have 


Palittan er Partition <*/ India, p. t!l 
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ihe maximum autonomy consistent with external and in- 
ternal security.” 8 

The Committee on Union Subjects (elected on 25 
January 1947) submitted its report to the Constituent As- 
sembly on 28 April 1947. Elaborate provisions of defence, 
-foreign affairs and communications were laid down as union 
.subjects permissible under the Cabinet Mission’s plan. 
The sources of revenue were also mentioned therein. The 
•committee further mentioned a fairly big list of "implied or 
inherent powers” of the union. In addition to those sub- 
jects, which in the view of the committee came under the 
.scope of the union government, the committee hoped that 
-a few subjects (e.g insurance,' company laws, banting and 
planning) would also be included in the union list by 
-agreement. 

“Such an arrangement will ensure uniformity throughout 
the territory of the union in matters bearing on trade and 
•commerce as has in fact been recognised in many federal 
•constitutions. We have included planning in the above list 
for the reason that although authority may rest in respect of 
•different subjects with the units, it is obviously in their in- 
terest to have a coordinating machinery to assist them." 3 4 

During the submission of the report, however, N. Gopala- 
swami Ayyangar requested the House not to take it as final 
mainly in view of the fact that tlie Muslim League had not 
jet participated in constitution-making and its future actions 
were not known. There was thus no motion for the con- 
-sideration of the report. His request was unanimously 
granted. For nobody was definite about how the political 
geography of India would shape. The Assembly president 
had, at the beginning of the third session on the same day, 
given expression to this sense of uncertainty : 

"Whatever the nature of the constitution that may have 
to be drafted, whether for one undivided India or only for 
parts of it, \\c shall see to it that it gives satisfaction to all 

3 The Statesman, 23 November 19(6. 

3 CAD, VoJ. Ill, pp. 375-78. 



20S Constituent Assembly of India— Springboard of Retolutioic 

coming under its jurisdiction. . . it may be that the union may 
not comprise all the provinces. If that unfortunately comes 
to pass, we shall have to be content with a constitution for 
a part of it. . . This may mean not only a division of India 
but a division of some provinces. . . Let us not be daunted 
by the immensity of the task or diverted from our purpose 
by developments which may take place but go ahead with 
faith in ourselves and the country which has sent us here.” 4 

Partition of India, according to the plan of 3 June 1947. 
changed the whole perspective of the constitutional problem 
of India. The "communal settlement” as contained in the 
Cabinet Mission’s plan became redundant. The demand for 
“safeguards” and “autonomy" for the Muslims in India no 
longer carried the old sense. The problem of the Sikhs or 
other less important minorities had never attained the di- 
mension of the Muslim problem in as much as the former 
had never put forward a demand for separate states and had 
demanded only "safeguards”. 

The compulsion of what had always been regarded as the 
core of the Indian problem being absent, a trend towards 
centralisation became irresistible. Yet the new Indian situ- 
ation did not at all rule out the necessity of a federation. 
The composite character of the Indian social organisation 
was too much real to be ignored. Besides, the provincial as- 
pirations aroused by the previous reforms were heading to- 
wards their logical culmination. A federal structure of state 
with considerable autonomy for the provinces and regions 
was, therefore, a historical imperative though the union was 
certainly going to he much stronger than what had been 
anticipated by the Cabinet Mission. 

A federal structure was also necessitated by the problem 
of the princely states. It took a pretty long time to deter- 
mine the relation between princely India and the Indian 
mainland after the transfer of power. Yet it was apparent 
from the very beginning that at least for some time the states 

*Ib., p. 315. 
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Mould maintain their identity and even authority within the 
union of India. 

The Committees 

The two most important committees responsible for the 
formulation of the state structure of India were the Union 
Constitution Committee' and the Union Powers Committee 
both chaired by Nehru and overlappingly manned by most 
of the stalwarts. Three days after Mountbatten’s declaration 
on 6 June 1947, the Union Constitution Committee decided 
that (a) the constitution would be federal with a strong 
centre, (b) there would be three exhaustive lists of powers, 
the residuary- powers lying with the union in the pattern of 
the 1935 Act, (c) the states would be on par with the pro- 
vinces in respect of the federal legislative list, subject to the 
consideration of any special matter which might be raised 
when the lists would be fully prepared, and (d) the executive 
authority of the federation would be coextensive with the 
legislative authority.® 

The report of the committee was placed by Jawaharlal 
Nehru on 21 July 1947. He pointed out that the report was 
in full conformity with the Objectives Resolution. He said 
that the distribution of legislative Dowers between the federa- 
tion and the units would be decided upon according to the 
recommendation of the Union Powers Committee. 8 Yet the 
Union Constitution Committee recommended that there 
should be three exhaustive lists of subjects— one for the cen- 
tre, one for the units and one concurrent, with the residuarv 
powers for the centre. The report also laid down the princi- 
ples of administrative and financial relations between the 
centre and the units. All chief commissioners’ provinces 
would remain directly administered areas as before. The 
report also said that w'hcreas the federal government could 
entrust the governments of the units with functions in rcli- 

* Union Con«titution Committee’* File. 

0 CAD. VoL IV, rP- 731-35. 
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b'on to any federal matter, it could direct them with respect 
to that matter. 

As territories of the union were mentioned (i) the gov- 
ernors' provinces, (ii) the chief commissioners’ provinces, 
(iii) the Indian states that would accede (for whom there 
would be two types of administrative arrangement: (a) single 
states and (b) groups of states). In a supplementary' report 
the committee recommended that parliament should have 
power to alter the name of a unit 
The Union Powers Committee’s second report ( 20 August 
1947) noted that, “Some parts of the country are seceding 
to form a separate state and the plan put toward in the state- 
ment of the 16th May on the basis of which the committee 
was working is, in many essentials, no longer operative. In 
particular we are not now bound by the limitations on the 
scope of union powers.” 

The committee, therefore, concluded unanimously, “that 
it would be injurious to the interests of the country to pro- 
vide for a weak central authority which would be incapable 
of ensuring peace, of coordinating vital matters of common 
concern and of speaking effectively for the whole country in 
the international sphere”. At the same time the committee 
stressed that “there are many matters in which authority must 
be solely with the units and that to frame a constitution on 
the basis of a unitary state would be a retrograde step, both 
politically and administratively”. Hence, it concluded, in 
agreement with the Union Constitution Committee, “that 
the soundest framework for our constitution is a federation 
with a strong centre”. 7 

Tire contrast between the spirit of the two reports was 
hardly to be missed. Hasrat Mobani moved an amendment 


1 About the choice of the federal fona of state M. C. Setalvad writes: 
“Though it does not appear that the Constituent Assembly at anv 
stage applied its mind to the choice between a unitary goremment and 
a federal structure, it would seem that under the circumstances the 
country was placed, it had no alternathe” (The Indian Constitution, 
1950. 1965, p. 2). 
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for postponing consideration of the report until the revised 
and final report on the union constitution as well as the modi- 
fied Objectives Resolution was considered . 8 His arguments 
were mainly two : (i) He wanted India to be declared a 
Union of Socialist Republics; (ii) He opposed the differen- 
tia] treatment of the provinces and the states. Mohani’s 
amendment was rejected. 

When the report of the Union Powers Committee was 
taken up for consideration K. Santhanam, besides the Muslim 
Leaguers, was the most forceful speaker to point out that the 
report had a strong unitary bias. He summed up the new 
position thus: "We have got almost a unitary centre which 
is trying to hand over certain powers to the provinces and 
the whole plan of the Union Powers Committee is based on 
that procedure. They have tried to take the Government of 
India Act as their basis and considered what items can be 
transferred from the provincial list to the concurrent list 
and provincial list to the federal list.”* 

While admitting that the recommendations of the Union 
Powers Committee urged for a strong centre Alladi Krishna- 
swami Ayyar repudiated Santhanam’s charge in the fol- 
lowing words : 

“While a good number of items in the central list can 
he brought under the heads of defence, foreign affairs and 
communications, the three main heads envisaged by the 
Cabinet Mission scheme, the other items such as bills of ex- 
change, banking, corporation law, interunit trade bear upon 
the general welfare of the country. . .We have been erving 
about a strong centre. If you look at the provincial lists, very 
few (subjects) if at all of the provincial list have been taken 
up and transferred to the federal list .” 14 

Ramaswami Mudahar was severely critical of the provi- 
sions for financial allocation .* 1 In spite of being the Dewsn 
of Mysore, he spoke “from the viewpoint of the provinces” 


•CAD, VoL V. p. 53. 
*•«», p. 75. 


p, 56. 
11 IK pp. 81-89. 
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as well as the Indian states. D. P. Khaitan, the industrialist 
Congressite from Bengal, on the other hand supported the 
revenue-distribution proposals which had been considered ex- 
tensively centre-oriented by Santhanam. He pointed out, 
“that all the taxes that are put in the central list are only such 
as can be conveniently administered by the centre, as are 
necessary for the sake of uniformity in the different provinces 
and as are absolutely essential for the purposes of the deve- 
lopment of agriculture, industry, etc. We have got to build a 
large mileage of railways, we have got to have a large mileage 
of roads, we have got to develop a mercantile marine, we have 
got to develop so many things, which can only be done bv 
the centre.”’ 1 

B. L. Mitter, as a member of the committee, explained that, 
“The committee went into the matter of distribution of 
powers on a definite principle. It is this, matters of national 
concern should be vested in the centre and matters of pro- 
vincial concern should be vested in the provinces. We found 
that the Act of 1933 was a good guide because in making 
the list in 1933 Act the same principle was kept in view'."** 
In bis reply to the debate N. Gopalaswami said, “I think I 
am right in saying that there is hardly a single item in the 
present provincial list in the Government of India Act which 
this much-criticised committee, the Union Powers Com- 
mittee, has transferred to the federal list.” 14 

Discussion on the second report of the Union Powers Com- 
mittee was not completed in the fifth session of the Assem- 
bly. The Draft Constitution almost wholly adopted the re 
commendations in the form of the seventh schedule, which 
was discussed item by item from 29 August to 3 September 
19-19 and adopted with slight modifications. 1 ' 

Alladi Krishna swa mi Ayyar submitted a separate note to 
the Constituent Assembly in which he suggested that in- 

«/6„ p. 99. 

p. 101. B. L. Mitter, De»an of Baroda. vorted hard for llie 
integration ol state* witli India. 

'* ,h - Vo1 - v * r- 103 - » 76, Vot IX. pp. 719-958. 
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stead of giving the three lists of union, state and concurrent 
powers and placing the residual powers in the centre, follow- 
ing section 100 of the 1955 Act, the Draft Constitution 
should mention first the state subjects, then the concurrent 
subjects, and then the union subjects. 18 The proposal was 
not accepted, however. 

It was also provided in the Draft Constitution, following 
in 1935 Act, that if one or more states delegated the power 
of legislation on a state subject to parliament, parliament 
would be competent to legislate on the subject (draft article 
229). A major development in the Drafting Committee took 
place when in November 1947, B. N. Rau, from abroad, 
suggested the grant of power to the union of legislating con- 
currently with the states on a state subject in case of a 
special resolution by the Council of States. 17 The Drafting 
Committee, therefore, provided that in case of a resolution 
by two-thirds of the total membership of the Council of 
States to the effect that parliament should pass laws on a 
state subject, in the expediency of the national interest, 
parliament should be able to do so. Besides, “ in view of 
the present abnormal circumstances which require central 
control over essential supplies, the committee has provided 
that for a term of five years from the commencement of the 
constitution, trade and commerce in, and the production, 
supply and distribution of certain essential commodities as 
also the relief and rehabilitation of displaced persons, shall 
be on the same footing as concurrent list subjects." 18 

Financial Integration 

The Expert Committee on Financial Provisions, appointed 
by the President of the Constituent Assembly submitted its 

18 Separate notes submitted to the Constituent Assembly by Sir Alladi 
Kri*hnaswami Ayyar- member. Drafting Committee. Appendix to 
Draft Constitution of India, February 1948. 

17 B. N. Rau's letter from Washington, dated It November 1947, 
Law Ministry File CA/116/Cons./47. See also Ambe^Var's Preface 
t*» the Draft Constitution of February 1948. 

!R Ambedkar’s prefatory note with the Draft Constitution, February 
1948. 
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report 1 * in December 1947. The committee, consisting of 
two civilians and a businessman from Bengal, made im- 
portant recommendations on the distribution of revenues. 
Recognising the fact that the Indian federation was a pro- 
duct of devolution of authority the committee said: “Tire 
basic functions of a federal government are defence, foreign 
affairs and the service of the bulb of the national debt, and 
they are all expensive functions. . . The head 'communica- 
tions* would ordinarily at least pay for itself. The federal 
government may also have to assume leadership in the co- 
ordination and development of research and higher technical 
education. Normally, however, apart from war or largescale 
internal disorder, the expenditure of the centre should be 
comparativelv stable. The needs of the provinces are, in con- 
trast, almost unlimited, particularly in relation to welfare 
services and general development. The provinces, therefore, 
must have as many independent sources of revenue as pos- 
sible. On the other hand, it is not practicable to augment 
their sources of revenues to any considerable extent by adding 
more subjects to tbe provincial legislative list without simul- 
taneously upsetting the equilibrium of the centre. We can- 
not. therefore, aroid divided heads." 

The net effect of the committee’s recommendations would 
be that “the centre would have to transfer to the provinces 
a sum of the order of Rs. 50 crores annually”. The committee 
recommended that the provinces should not be able to col- 
lect foreign loan except on the permission of the federal 
government No major change in the list of federal faxes 
was recommended. Among other things, the committee re- 
commended "stock exchanges and future markets” to be in- 
cluded in the union legislative list. The recommendations of 
the Expert Committee were called by T. T. Knshnamaclum 
(then a critic of the Draft Constitution) “lialf liearted”. Yet. 

Report of the Expert Committee on the Financial Provisions of I*"* 
Two.. Cflnstuatum. •uWitin! on S Dec«nt*r 1D17— mnnWr* ©! 

(t) N*!ini R*njj» Sirkir, (2) V. S. Sundiratn »n-t 
(J) M. V. Rjngichiri. 
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Krishnamachari felt that, “either the Drafting Committee 
was not competent to examine even the half-hearted re- 
commendations made by the Expert Committee, or they 
felt that it would be better to tread on safer ground and 
adopt the status quo which idea, I think, more or less 
dictated the decisions made by the Expert Committee it- 
self.” 2 * 

The Drafting Committee did not adopt the recommenda- 
tions of the Expert Committee on Financial Provisions 
regarding the distribution of revenue between the centre and 
the units, “in view of the unstable conditions prevailing at the 
present moment”, 21 and recommended that the existing 
system of distribution should continue for the next five years, 
and should be altered after a fresh examination by a Finance 
Commission. There was evidently no desire to relax the 
grip of the centre on the national financial structure. 

The "Special Problems" of India 

The future <?f the centrally administered areas and exclud- 
ed and partially excluded (including tribal) areas consti- 
tuted the last problem in connection with the state structure. 
The Advisory Committee, it has already been noted, had set 
up subcommittees on the North-West Frontier and the 
North-East Frontier (Assam) Tribal and Excluded Areas 
and the Tribal and Excluded Areas outside those regions. 
Partition made the NWF Committee redundant. On 30 
July 1947, the Constituent Assembly authorised tire Presi- 
dent to appoint a committee to recommend administrative 
changes in the five centrally administered areas of Panth- 
Piploda, Andaman and Nicobar Islands, Coorg, Ajmer- 
Merwara and Delhi. 

The Committee on Centrally Administered Areas sub- 
mitted its report on 21 October 1947. The committee re- 
commended the merger of Pantlr-Piploda with Ajmcr- 
Metwara (in view of the smallness of the former’s size). 

J'CAD, Vol. VII. p. 223. 

** Draft Constitution of Mia, p. n5n- 
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Andaman and Nicobar were to be administered directly by 
the centre and called a .chief commissioner’s province. Delhi, 
Ajmer-Menvara and Coorg would be called lieutenant- 
governors’ provinces and would “normally be administered 
by a council of ministers responsible to the legislature as in 
other provinces”, with the President as an arbitrator between 
the lieutenant-governor and the ministers in case of their 
differences. According to the rules and orders issued by the 
President they were to be administered by the lieutenant- 
governors or chief commissioners with the assistance of local 
legislatures or councils of ministers or councils of advisers 
or both.® The Andaman and Nicobar islands (part IV states) 
were to be more directly administered by the President 
through chief commissioners. Merger of certain princely 
states and talring over their administration by the Govern- 
ment of India led to the increase in the number of the units 
of the Indian union. As noted earlier, the final draft of the 
constitution placed them in parts II and III. The adminis- 
trative patterns were more or less unaltered. 

The Subcommittees on the Excluded and Partially Exclud- 
ed and the Tribal Areas (i) of Assam, and (ii) outside Assam 
submitted their reports on 18 August and 4 November 194“ 
respectively. The two reports were considered by the Advi- 
sory Committee on 24 February 1948 and adopted’ 1 The 
setting up of several autonomous districts with various hill 
areas in Assam and numerous safeguards for the tribal people 
outside Assam were recommended. The Drafting Committee 
placed the special provisions for the administration of the 
tribal areas outside Assam and the tribal areas in Assam in 
the fifth and sixth schedules respectively. Their special repre- 
sentation in legislature and services was retained through 
various provisions of the constitution. 


11 According in an amendment moved by Ambedkar on 2 August 1949 
on draft article 213, tbe power to make provision for a “council of 
advisers and/or a local body, elected 0T nominated or partly elected 
and partly nominated, vras given to parliament instead of the President’' 
(ride CAD, VoL IX, pp. 74-75 and 100-1.) 

“B. Shiva Pso, Select Documents. Vol lit pp. 78062. 
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The Draft Constitution provided for a tribes advisory* 
council in states containing scheduled tribes and scheduled 
areas. The council would advise the state government on 
all matters pertaining to the administration of the scheduled 
areas and the welfare of the scheduled tribes in the state. 
It would also advise the governor as to which legislation of 
the centre or the state would or would not apply to a tribal 
area. 

On 5 September 1949, Ambedkar moved for the substi- 
tution of the original schedule V by a new one.* 1 The main 
purpose of the amendment was to circumscribe the powers 
and role of the tribes advisory council in the states contain- 
ing the scheduled areas and scheduled tribes that had been 
proposed by the Draft Constitution. Under the new pro 
posals the President would decide whether to set up such 
a council for the scheduled tribes in a state not living in a 
scheduled area. The amendment also sought to empower 
the state governor rather than the tribes advisor}' council to 
restrict the application of a parliamentary or state assembly's 
legislation to a tribal area. The new amendment also author- 
ised parliament to amend schedule V in future. On 17 Sept- 
ember 1949, the original eighth schedule, mentioning the 
scheduled tribes, was deleted. 

The sixth schedule was taken up on 5 September 1949. 
The discussion went on till 7 September, para by para. 
Ambedkar moved an amendment providing for flexibility in 
the territorial jurisdictions of the autonomous districts. 25 The 
debate disclosed considerable heat on the question of relation- 
ship between the plains and the hills of Assam. 

A Union of States 

The Draft Constitution called India a "union of states” 
to consist of four kinds of states (mentioned in the first 
schedule) : 

Part I—' The former governors' provinces. 


S* CAD, Vo!. IX. rp. 


«/&., p. 1019. 
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Part II— The three chief commissioners’ provinces of Delhi, 
Ajmer-Merwara (including Panth-Piploda) and Coorg. 

Part III— Division A: IB native states that had already 
acceded to India. Division B: All other native states that 
would join India in future. 

Part IV— The Andaman and Nicobar Islands. 

During tire presentation of the Draft Constitution in the 
Constituent Assembly, Ambedlcar said that the Draft Con- 
stitution envisaged, like the US federal constitution, a dual 
polity. “Yet the differences that distinguish them are jnore 
fundamental and glaring than the similarities between the 
two.” The difference lies in the absence of rigidity and 
legalism in the Indian Constitution. 5 * 

On 18 September 19-49, the Assembly finally decided that 
“India, that is Bharat, shall be a union of states” (article 1). 
In view of the integration of Indian states Ambedkar, in 
the tenth session of the Assembly, brought forth a set of new' 
proposals for placing the “states” almost on the same level 
with the former provinces. 2 * On H October 1949, substitu- 
tion of schedule 1 of the Draft Constitution was proposed.** 
Thus, under part I remained the former British Indian 
provinces as enlarged by the merger of states: (1) Assam, 
(2) Bengal (corresponding to West Bengal), (3) Bihar, 
(4) Bombay, (5) Koshal Vidarbha (corresponding to CP 
andBerar), (6) Madras, (7) Orissa, (8) Punjab (correspond- 
ing to East Punjab), (9) United Provinces. (In the final 
constitution they became part A states.) 

In part II were placed 11 centrally administered areas 
(under the rule of chief commissioners): (1) Ajmer, (2) 
Bhopal, (3) Bilaspur, (4) Coorg, (5) Cooch-Beliar, (6) 
Delhi, (7) Himachal Pradesh, (8) Kutch, (9) Manipur, 
(10) Rampur, (11) Tripura. (Nos 2, 3, 5,7, 8, 10 and 11, 
were states or “unions” taken over for better administration. 
They became part C states in the final constitution.) 

Vol. VII, pp. 334. sr /&„ Vol. X, pp.' 154-SS. 

: V6. pp. 286-88. 



Framing of the Constitution (II) 


210 


In part III were nine “states” and “unions” under the rule 
of the iajpramukhs: (I) Hyderabad, (2) Jammu and 
Kashmir, (3) Madhya Bharat, (4) Mysore, (5) Patiala and 
East Punjab States Union, (6) Rajasthan, (?) Sourashtra, 
(S) Travancore-Cochin, (9) Vindhya Pradesh. (They be- 
came part B states in the final constitution.) 

In part IV was placed the specially administered territory 
of the Andaman and Nicobar Islands (part D states in the 
final constitution). 28 

Munshi made it clear that the whole schedule “has been 
drafted on the basis of what is existing today”. Yet in the 
Assembly quite a large number of amendments were await- 
ing his proposal, some relating to alteration of the existing 
names of certain provinces, some suggesting new names that 
implied the creation of new provinces, while some others 
relating to change of boundanes. Whereas the first group 
of amendments sought alterations having only formal bear- 
ing, the other two groups had substantive implications, 
heightened by the mergers of Indian states. President ruled 
out any substantive alteration at that stage. 80 

The Assembly referred the proposals for change of name 
to the state governments for opinions of state legislatures. 
Only CP and Berar and the United Provinces chose the 
names of Madhya Pradesh and Aryavarta respectively. On 
16 November 1949, the Assembly adopted the first proposal 
and rejected the other. 

Linguistic Provinces 

The Congress was committed to the linguistic reorganisa- 
tion of India since 1921. Provincial boundaries, on tire other 
hand, had been drawn and redrawn since the British advent 

^ On 10 April 1918 the Special Committee recommended that as far 
a» possible there should be no centrally administered areas except for 
strategic and defence purposes. The number increased mainly became 
of mergers of princely states, 

»»CAD, Vol. X, pp. 311-15. 
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mainly on the basis of administrative convenience. The 
Cabinet Mission’s plan, as Rau interpreted it, recognised 
the existing units as selfcontained and inviolable. .* It may, 
therefore, be urged that the existing boundaries of the several 
provinces are not to be disturbed under the new constitu- 
tion, at least initially", wrote Rau. si There were indeed 
practical difficulties in the creation of a number of new 
states. When the shacUes of the Cabinet Mission plan were 
removed, there arose political difficulties. 

The union and provincial constitution committees were 
unable to recommend any reorganisation. The agitation of 
Andhra by this time rose to a high pitch. The government 
of India made a statement that Andhra might be mentioned 
as a new state in the Draft Constitution as Orissa and Sind 
had been mentioned in the 1935 Act. 

The Drafting Committee thought that to mention Andhra 
in the Draft Constitution only was not sufficient to bring 
the state into existence at the commencement of the consti- 
tution. For, after the enactment of the 1935 Act, Orissa and 
Sind had been constituted into separate provinces on 1 
April 1936, whereas the act came into force on 1 April 1937. 
The Drafting Committee, therefore, suggested the setting 
up of a commission to go into the question of linguistic 
reorganisation and to take steps to implement its recommen- 
dation under section 290 of the Government of India Act. 
1935. Indeed, under the new constitution reorganisation was 
possible, but only after the commencement of the consti- 
tution* 1 

Following the recommendations, the Government of India 
appointed the Commission on Linguistic Reorganisation of 
Provinces with S. K. Dar, retired judge of Allahabad High 
Court, Pannalal, a retired civil servant, and J. N. Lai. a 
member of the Constituent Assembly, on 7 June 1948. The 
report came out on 10 December 1948, being a passionate 

*' B. N. Rau. India's Constitution in the Slaking, p. 192. 

*' Draft Constitution of India, February 1W8, p. 159n- 
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brief again$t_linguistic reorganisation* 3 The result was the 
passing of the initiative outside the Assembly. 

On the demand for creation of new states Prasad said 
that there was evident difficult)' in naming r>ew provinces 
in the first schedule before they came into existence. Similar 
difficulties .were involved in mentioning territorial changes 
before they actually took place. Those changes, he said, 
“should be first brought about before they can be incorpo- 
rated m the constitution; and I would, therefore, suggest 
to those honourable members who have given notice of such 
amendments to bring about the change which they want in 
the actual situation and then ask the Constituent Assembly 
to incorporate these changes in the constitution”. If such 
changes did take place before the third reading, the Drafting 
Committee would take note of them. 3 * 

Article 39J nf the final draft made a provision that “if at 
any time between the passing of this constitution and its 
commencement any new province was created the President 
would name it under advice of his ministers”. On 15 Nov- 
ember 1949, when R. K. Sidlnva pointed out that the impli- 
cation of the provision was the preclusion of the Assembly 
members from expressing their views on an important matter 
like the creation of provinces, the President replied that 
"otherwise the creation of provinces has to be held over till 
after the new' constitution comes into force... This new 
article has been brought in to enable new provinces to be 
created in which such action becomes possible.”” Ambcdkar 
elaborated the legal position as follows: 

“With regard to the creation of new provinces between 
now and the 26th of January, the article that Would be ope- 
ratise would be section 290 of the Gosemment of India 
Act of 1935 and article 391 of the present constitution. Sir, 
article 319 says that if between now and the 26th of January 
the authority empowered to take action under the Govcrn- 

Report of the Commission on Linguistic Reorganisation of Ptotince. 

** CAD, VoL X, p. 313. ** IK V«,t XI. p. 521. 
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ment of India Act does lake action, then the President, 
under article 391 is empowered to give effect to that order 
made under the Government of India Act, section 290.”*® 
On 24 November 1949, the Government of India Act, 
1933, was further amended for enabling the Governor- 
General to change the names of provinces if their legisla- 
tures so desired* 1 The only such change, which took place 
before 26 January 1930, was the substitution of the name of 
the United Provinces by that of Uttar Pradesh.** 

Minor Changes 

The amalgamation of certain princely states, which had 
enclaves spread outside their mam territories, created admi- 
nistrative and commercial difficulties. The central govern- 
ment held a series of meetings with representatives oE pro 
vincial and state governments. “I was struck, at out meet- 
ings”, writes Menon, "by the tenacity with which some of 
the provincial governments clung to the territories belong- 
ing to them.” Finally, "Exchange of territories where agreed 
to were effected by orders of the Governor-General or by 
agreements between the rajpramukhs concerned.” 3 * 

During the debate on the new first schedule, however, 
Munshi assured the members that up to 26 January 1930, it 
was perfectly open to the Government of India to alter terri- 
torial boundanes. Rajendra Prasad noted that the change was 
possible even after 26 January 1950, in accordance with 
article 3 of the constitution. In any case, any alteration at 
the time could be done only by the legislative entity of the 
Constituent Assembly. 4 ® Though provincial territories were 
not altered mergers of states ordered by the Governor- 
General greatly altered the political map of India. 

14 P-582. pp. 923-38. 

34 The United Provinces (Alteration of Name) Order, The Gasette 
of India Extraordinary, 25 January 1950. 

M V. P- Menon, Integration of the Indian Slates, pp. 312-13. 

’’CAD. Vol. X, pp. 316-18. 



Chapter Fifteen 

FRAMING OF THE CONSTITUTION (III) 


Government Structure 


The two most important committees that were responsible 
for framing the governmental structures of the centre 
and tho units of the Indian union were the Union 
Constitution Committee 1 and the Provincial Constitution 
Committee* Of these two committees, again, the Union 
Constitution Committee was the more powerful and con- 
tained almost all the luminaries of the Constituent Assembly 
except Rajendra Prasad (who was the chairman of the As- 
sembly, and was frequently consulted) and Patel / uho 
chaired the Provincial Constitution Committee). On all 
important issues the two committees sat jointly. On 5 June 
1947 they set up a joint subcommittee with Patel, N. G. 
Ayyangar, V. T. Krishnamachari, Ambedkar, Munshi, Pant, 
A. K. Ayyar, Panilckar and Katju. Nehru's absence in this 
subcommittee is conspicuous; it perhaps indicates his pro- 
verbial disinterestedness with details. On some major con- 
troversial issues the lead indeed came from the Union Con- 
stitution Committee. 

On 5 May 1947, the Union Constitution Committee and 
the Provincial Constitution Committee sat separately and 
decided to circulate among their members the questionnaire 

1 Minutes of the meeting of the Union Constitution Committee are 
cited from the Union Constitution Committee’s Fife. 

* Minutes of the meetings of the Provincial Constitution Committee are 
cited from the Provincial Constitution Committee's File. 
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of B. N. Rail* which had cailicr been sent to all the central 
and provincial legislators. The date for reply was fixed, in 
the former ease, on 15 June 1947, and. in the latter ease, on 
20 June 1947. Only one member (Panikkar) of the Union 
Constitution Committee replied in time, another (K. T. 
Shah) sent in a body of draft directives and a draft constitu- 
tion. Of the two belated replies S. P. Muklierjcc’s was com- 
prehensive. N. G. Ayyangar and A. K. Ayyar jointly sent a 
sketchy draft constitution of India. Seven members of the 
Provincial Constitution Committee replied in time. Three 
others replied late. Rau, therefore, prepared two ‘‘indepen- 
dent'’ memoranda* 

What docs this failure to send replies on the part of the 
members indicate? Lack of time is not definite! v an 
adequate explanation. The questionnaire actually was in 
circulation for a considerable period of time. Lack of pre- 
paredness on the part of the members may be a possible ex- 
planation. The questionnaire may, reasonably, appear to have 
restricted the thinking of the members. Of course, it left 
some choice for members, but an analysis will show tliat the 
patterns were confined to three alternative models— the Bri- 
tish, the US and the Swiss. On a rigid scrutiny, it may even 
appear to be biased. Questions about stability of the exe- 
cutive, if a parliamentary' system was adopted, and desirabi- 
lity of rotation of the chief executive’s office among the di- 
fferent communities may seem suggestive, if the questionnaire 
is read together with Rau’s "independent” memoranda. 

Provincial Constitution Committee 

Of the seven replies from the Provincial Committee mem- 
bers at least one (of Phulan Prasad Verma) was a piece of 
fragmentary directives. Three were for a British-type par- 
liamentary government, two for a Swiss-type composite gov- 
ernment and one (Katju) for a US-type presidential govero- 

3 B. Shha Kao, Select Documents, Vol. II, p. 552 

4 Vide !b., pp. 454-531. 
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nient, B. G. Kher, a Congress! te and provincial prime mini- 
ster, who opted for a parliamentary government made it con- 
ditional on the adoption of joint electorates. If separate elec- 
torates were to be accepted, on the other hand, he would pre- 
fer a Swiss-type executive. Rajkumari Amrit Kaur, a Con- 
gressite Indian-Christian, chose the Swiss-type obviously for 
securing minority representation in the government. All of 
them wanted the governor to be elected. 

Union Constitution Committee 

To B. N. Rau’s questionnaire on the union constitution, 
S. P. Mukherjee's reply broadly outlined a “constitutional'’ 
chief executive to head a parliamentary government and to 
be called “Rashtrapati”. He would be in office normally for 
six years, would be eligible for reelection only for three 
years and removable only by impeachment. There would be 
a viceprcsident to substitute him in case of his absence, 
death or resignation. There would be no rotation of the 
presidential office and no statutory reservation of executive 
offices for minorities. Such reservations would have to he 
through conventions. The ministry could be dismissed only 
on a show of no-confidence. The legislature was to be bica- 
meral. The upper house would be a permanent body, one- 
third of its members retiring every two years. The lower 
house was to be elected by adult franchise. Money bills 
would generate in the lower house and in case of difference 
between the houses a joint sitting would decide the issue. 
To the union legislature should be left the decision on a 
separate union judiciary. There would be reservation for 
minorities and no representation of special interests. 

Panikkar would have a president with a term of four years, 
renewable once. The presidential office would go by rota- 
tion, a member of the other community would be the vice- 
president. The president would be a constitutional head 
with power to dismiss ministry it he thought that it had 
forfeited support of the house. The legislature would be bi- 
cameral, the upper house consisting of three representatives 
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from each unit, one-fourth of the . members retiring 
every two jean. Reservation for .minorities on the basis of 
population and representation of special interests of women, 
labour and universities were prescribed. 

The Ayyangar-Ayyar memorandum, circulated cm 4 June, 
declared India to be an independent so\ereign republic to 
be beaded by a president elected by the two chambers of the 
federal parliament. The president’s term of office was to be 
three jears, subject to his removal through impeachment. 
Supreme command of the armed forces was to be rested in 
the president, whose functions would include representation 
of the union in external affairs, declaration of war, appoint- 
ment or dismissal of ministry, grant of pardons and such 
other powers as conferred on him by the constitution or law. 
The executive power of the federation would, "subject to 
the provisions of the constitution, be exercised, by or on 
the authority of, a council of ministers" f cabinet), headed 
by a pnme minister. The president would appoint the 
prime minister from among the members of the federal le- 
gislature, and would ordinarily imite the person who was 
likely to command majority. The other ministers were to 
be appointed by the president upon the advice of the prime 
minister and keeping in view the representation of different 
regions The prime minister would generally keep the pre- 
sident informed on matters of domestic and foreign policy. 

The legislature would be bicameral, the senate not exceed- 
ing half the house of representatives in strength. A mem- 
ber of the cabinet could participate in the proceedings of 
both the houses, but could vote only in the house to which 
he belonged. The president should have the right to add- 
ress the parliament Money bills could originate only in tbe 
lower house, recommendation of the cabinet being neces- 
sary to move a money bill. In case of disagreement between 
the houses, the president would convene a joint sitting The 
legislative chambers might make rules of procedure subject to 
the provisions of the constitution. The president would have 
power, if the cabinet is satisfied, at a time when the federal 
■parliament is .not in. session, that aw emergency exists vjlwch 
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renders such a course necessary, to make and promulgate any 
such ordinances for the good government of the federation 
or any part thereof*. If the president declared, by proclama- 
tion, a grave emergency, the federal parliament would have 
the power to make laws for a unit or any part thereof. The 
provisions for the judiciary were to be made on receipt of 
the report of an ad hoc committee on it. 

Rau's Draft 

Rail's models of the provincial and union constitution 
here based on the Government of India Act, 1935. The 
provincial executive authority was to be exercised by a gov- 
ernor elected for five years, who would be aided and advised 
by a council of ministers except when he acted in his dis- 
cretion. The ministers might be appointed and dismissed 
by the governor at his discretion and retained in office dur- 
ing the governor’s pleasure or be elected through proportion- 
al representation by the members of legislature at the op- 
tion of the governor. In the former case the relations be- 
tween the governor and his ministers would be “as nearly 
as possible" the same as those between the king and his mini- 
sters in England. In the latter case the ministers were only 
removable by legislative votes. The governor would ha\c 
special responsibility for the security and maintenance ef 
minority interests. 

There would be a provincial legislature (consisting of the 
governor and one or two chambers), whose procedures would 
be similar to those under the 1935 Act. The governor would 
halts power to promulgate ordinances when the legislature 
was not in session. The provincial judiciary would be head- 
ed by a high court which might adopt the provisions of the 
1935 Act regarding high courts mutatis mutandis. 

Rau’s draft clauses on the union constitution would liaic 
a president, elected by the members of the union parliament 
and to hold office for five years. The president would exer- 
cise his executive powers either upon the advice of the coun- 
cil of ministers or in his discretion (in the latter case, being 
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actually advised by a council of state similar to the privy 
council of Britain). Tire federal parliament would consist 
of the president, the house of the representatives and the se- 
nate. The first chamber would be constituted on numerical 
representation, the second chamber would consist of not 
more than 168 representatives of povinces and not more than 
112 representatives of the Indian states. The president would 
summon and prorogue the houses and dissolve the house of 
the representatives. In his discretion the president might 
decline to grant dissolution. In his discretion the president 
might address the parliament. The president would have 
special responsibility about peace, security, financial stability 
of the union or any part thereof and protection of minority 
interests, which he would discharge in discretion. He would 
have oidinance-malring power when parliament was not in 
session. 

Work of the Committees 

In the second meeting of the Provincial Constitution 
Committee over Rau's memorandum (6 June) “sharp differ- 
ences” over the position of the head of a unit arose. While 
some members wanted an elected but "constitutional” head, 
some wanted an elected “presidential" type of chief evecu 
tivc. Still another group wanted a governor appointed b> 
the centre and acting as a liaison between the centre and 
the units. The question was, therefore, referred to the Joint 
Committee, which sat in the afternoon of 7 June 1947. In 
the morning of the same day the Union Constitution Com- 
mittee had decided that India would be a “federation” with 
a strong centre, that the governors would be chosen by the 
provinces {directly, by adult franchise, through a special elec- 
torate). “and not by the centre”, and that the provincial 
executive would be parliamentary. Tire latter decisions were 
approved by the joint meeting and, on the next day, 
accepted by the Provincial Constitution Committee. Tire 
last meeting also dropped the proposal of a deputy governor 
and decided that temporary vacancies in the governor’s office 
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Committee on 6 June were that the president would (1) act 
as the commander-in-chief of the' armed forces, and have 
powers (2) to send back a bill to the legislature for recon- 
si cration, within six months, and (3) to grant reprieve and 
pardon. He would be a “constitutional" head and 
would dissolve the federal legislature only upon the advice 
of the ministers. lie would have no special responsibility as 
suggested by Ran. The president would observe the parlia- 
mentary principles in the relationship with his cabinet. 
Rau s cherished scheme of a council of state was dropped 
IJ C c ~ nccs fo discretionary powers were altogether drop- 
ped There was to be no special formula for a stable exe- 
cutive and no limit on the number of ministers. 

In the light of tl»c new decisions. B. N. Ran reviewed his 
memorandum and practically brought in the Provincial Con- 
stitution Committees new formula of a convention tliat the 
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persons acting under his authority” subject to the provisions 
of this constitution (article 55/1). The Drafting Com- 
mittee, on 3 November 1947, decided to adopt it. 3 After 
some further revisions the provision appeared in the Draft 
Constitution of February 1948 (article 42/1) without any 
mention of the exercise of executive power by the president. 

•A careful study of the above procedure repeals a contradic- 
tion between the decision-making and the drafting machine- 
ries in the Assembly. The decision-makers indeed had very 
definite ideas about the constitutional form of the country, 
fostered by their to some extent bitter experience since 
1937. They were generally for a parliamentary executive, a 
federal bicameral legislature and an independent judiciary. 
But the drafting part was entrusted to some of the stalwarts 
of the bureaucracy of the British days, whose orbit of think- 
ing was somewhat confined to the notion of strong gov- 
ernors and a strong governor-general (who, in this case, was 
merely “replaced” by the president) By no canon of justice, 
however, can the bureaucracy be blamed for this. The 
political leadership failed to make its mind clear and united 
for the bureaucracy' to give the lead. When the leadership 
chose to revise the principles offered by the bureaucracy the 
redrafting was indeed far from satisfactory'. Even there the 
political leadership failed to comprehend the highly poten- 
tial significance of the terms like “discretion” ( for governors) 
and "pleasure” (for president as well as for governors). At 
the end of the committee stage the position of the heads of 
the union and the units remained considerably powerful. 

Consideration of the Provincial Constitution 

Framing of the provincial constitution very' much influen- 
ced the federal structure of the country. During presentation 
of the report of the committee on Model Provincial Consti- 
tution, Vollabhbhai Patel on 15 July 1947' told the Consti- 
tuent Assembly: 

* Bv Shiva Rao, Select Documents, Yol. Ill, £p. 335 4 3 37. 
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‘‘The first question we had naturally to consider was whe- 
ther the provincial constitution shall he of a unitary type or 
shall he of a federal type, and as there was a little difference 
of opinion on this question, the committee thought it proper 
to have a joint session of the Provincial Constitution Com- 
mittee and the Union Constitution Committee. Both these 
committees met and they came to the conclusion that it 
would suit the conditions of this country better to adopt the 
parliamentary system of constitution, the British type of cons- 
titution with which we are familiar.”* 

The Provincial Constitution Committee promptly accept- 
ed Rau’s draft that the executive authority of the province 
would (only) he excercised by the governor. 

The provincial legislatures would consist of the governor, 
the legislative assembly and in some provinces, if so desired, 
a legislative council. There would be one representative in 
a legislative assembly for one lath of population, subject to 
a minimum of 50 (clause 19). Clause 20 provided that “The 
provisions for the meeting, prorogation and dissolution of the 
provincial legislature, the relations between the two houses 
(where there 3re two houses), the mode of voting, the 
privileges of members, disqualification of membership, par- 
liamentary procedure, including procedure in financial mat- 
ters, eta shall be on the lines of corresponding provisions in 
the Act of 1935.” The governor would have the right to pro- 
mulgate ordinances when the assembly was not in session. 
Till the first general election the existing governors and min- 
isters of provinces would remain in office, tin Rau’s Draft 
Constitution, however, a uniformity of the patterns of power 
of the President and the governors was sought to be esta- 
blished by “vesting” the executive power of the province in 
the governor as well as mating it exercisable by him (article 
123/1). The Drafting Committee adopted it in line with 
the provision relating to the president, on 24 January 1948.3 
Hasrat Mohani, in the Constituent Assembly, on 15 July 
1947, opposed 1 the consideration of the Provincial Constitu- 


CAD, Vol <I\*. pp. 579-80. 
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tion Committee’s report prior to the consideration of the 
Union Constitution Committee’s report, which was indeed 
already in circulation. Patel and Nehru, however, stressed 
that the general structure of the Indian govemment—especial- 
ly the republican form of it, about which Mohani seemed to 
be anxious— had nothing to do with the provincial constitu- 
tion. Mohani’s amendment was defeated. But he moved 
another amendment, while the clause-by-clause discussion 
started, seeking to call the chief executive of a province "pre- 
sident” 8 instead of “governor". Patel objected to the move, 
on ground of confusion between the union "president” and 
the provincial "president". This amendment was also 
defeated. 

Aziz Ahmad Khan (a Leaguer from UP) moved an amend- 
ment® seeking to provide for election of the ministers through 
proportional representation. K. T. M. Ahmed Ibrahim Sahib 
Bahadur moved an amendment on the above amendment 
making the ministers responsible to legislature. 10 While Aziz 
Ahmad’s motion was clearly for getting minority representa- 
tion in provincial ministries, 11 the second motion wanted to 
clearly lay down separate ministerial responsibilities. Both 
were, however, defeated. 

The India Provisional Constitution Order, 1947, omitted 
all references to the chief executive's "special responsibili- 
ties” and “discretion”. According to the Draft Constitution 
(February 1948) ministers were to aid and advise the gov- 
ernor, except when he was required by or under the consti- 
tution to act in his discretion, and though no court could 
question the governor for acting according to ministerial 
advice. The governor had “discretion” in choosing his 
ministers who would stay in office during the pleasure of 
the governor (article 144), though the governor would be 
issuing an instrument of instructions (fourth schedule). The 
other fields of “discretion" were summoning and proroguing 

* lb., p, S9L * JK jyv. 632- 34. 10 Jb v p. (&i. 

See Sitaramayya'a speech, it, pp. M6-48. 
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the state legislature and dissolution of the legislative as- 
sembly (article 153), returning a bill without assent (article 
175), declaration of grave emergency in the state (article 
1S8), appointment of an auditor-in-chicf, according to pro- 
visions made by the state-legislature (article 210), and the 
chairman and members of the State Public Service Commis- 
sion (article 285). 15 

Consideration of the Union Constitution 

According to the Union Constitution Committee 13 the 
federal government was to consist of (i) a president elected 
by the members of both the houses of the federal legislature 
through proportional representation by means of single trans- 
ferable vote, (ii) the two houses of parliament, and (Hi) a 
federal judicature. There 'would be a vicepresident to act 
for president in contingencies. There would be a council 
of ministers appointed by the president, who would follow 
the cabinet principles. There was no mention of ministerial 
responsibility to the legislature. The tenure of the office of 
the president was six years. The upper house of the central 
legislature was based on federal principles, mainly, though 
not more than ten of its members would be nominated by the 
president in consultation with the universities and scienti- 
fic bodies. Other members would be elected by legislatures 
of units. Of the total strength of this house (Council of 
States) one-third would retire every two years, maVing it 3 
permanent body. Its total strength would not be more than 
half of the strength of the lower house (House of the Peo- 
ple) elected through universal adult franchise. 

White placing the Union Constitution Committee's re- 
port in the Assembly, Nehru said that the committee had 

,s Almntt all wltttncts to discretionary powers wete taler dropped 
at the instance of the high powered special committee. The provision* 
alovit the auditor-in-chicf were dropped on 1 Angus* 1949 (in the As- 
sembly) In order to integrate the union and state audit services. . , 
’* The flcport of the Committee on a Model Union Constitution, CAD, 
Vol. IV, pp. 71M6. 
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anxiously thought about the natufe .of the government at 
the centre. Direct election of the president, it was thought, 
“would not be desirable, first because we want to empha- 
sise the ministerial character of the government, that power 
really resided in the ministry and in the legislature and not 
in the president as such. At the same time we did not want 
to make the president just a mere figurehead like the French 
president. We did not give him any real power but we 
hare made his position one of great authority and dignity/’" 
Secondly election of the president by the whole people would 
mean a big waste. So the committee suggested the indirect 
election of the president. The president, however, would be 
elected not only by the members of the union legislature 
but also by the members of the provincial legislative assemb- 
lies. This system was not evolved solely out of any regard 
for the federal principle, but also because the president’s 
election by only the central legislature was considered to be 
on too narrow a basis. 

S L. Saksena had wanted to move an amendment that 
president should be directly elected, but did not more it as 
he was "not free in the matter”. 13 1’. Channiah (from My- 
sore state), however, wanted the office to rotate between the 
North and the South. 1 ® He was defeated. When the clause 
about the ministry came, a Leaguer moved for the ministry’s 
election by the National Assembly through proportional re- 
presentation. 17 Karimuddin wanted a nonparhatnentary exc- 
euthe, with the prime minister elected by legislature through 
single transferable vote, and other ministers through non- 
transferable vote. 18 Both the motions were defeated. Nehru 
howeter, accepted one amendment, moved by K. Chengala- 
taya Reddy for inserting "elected” before "members”, wher- 
ever it occurred. 1 9 To the demand for “direct election” of 

»♦ CAD, Vo!. IV, p. 734. 

n lb., p. 827. Obviously, he meant a party whip, though no evidence 
of its i'«ue could be gathered. 

»« lb., p. 821. 17 /6, p. 907. ' “ lb., p. 903. 

19 Jb., p. 824. 
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the president, Nehru had the answer in the unnecessary de 
lay invohed in the process. 50 

There was, however, a background of this issue of the 
president’s election. On 8 June 1947, the Union Constitu- 
tion Committee decided to have a president— who would be 
only a constitutional head— elected by the union legislature, 
and set up a subcommittee to examine the question further, 
in Mew of Munshi’s opposition to the proposals. The sub- 
committee consisted of N. G. Ayyangar, Panikkar and Am* 
bedkar. On the same date the Provincial Constitution Com- 
mittee decided to ha\e the governors— in possession of some 
discretional} powers— elected by the people directly. Mun- 
shi’s demand led to a joint meeting of the two committees 
on 10 June 1947 which recommended, by a majority decision, 
to the Union Constitution Committee, the election of pre- 
sident by adult franchise through a special electorate. The 
latter was reluctant to accept the recommendation. On 10 
June also the subcommittee of the Union Constitution 
Committee recommended the inclusion of the lower houses 
of the units’ legislatures into the presidential electorate. 21 

It appears that the majority of the members of the Pro- 
vincial Constitution Committee backed Munshi in upsetting 
the decision of the Union Constitution Committee. Munshi 
claims to have always fought for "safeguards against unres- 
tricted parliamentary supremacy” in this country. 21 Munslii’s 
ideological loyalty to Patel, president of the Provincial Con- 
stitution Committee, is well known. Though the Union 
Constitution Committee, under Nehru, ultimately liad its 
way through a rather vague compromise formula, its pressure 
on the Provincial Constitution Committee for a perfect ca- 
binet ripe of government at the provincial level was success- 
fully resisted by Patel and his committee. It is also possible 

=* lb- p. 816. 

*» See lie Union Constitution Committee’s File and Mnnshi’s Pilgri- 
nage to Frttdom, pp. 235-58. 
a Munshi, op ri/, p. 225 
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that the Provincial Constitution Committee wanted, for the 
provincial legislatures, a share in the presidential election. 

The Draft Constitution published in February 1948 pro 
vided, in the centre, for a council of ministers to aid and 
advise the president, though the conformity of the president 
with their advice remained outside the jurisdiction of a 
court's enquiry. Ministers were to hold office during the 
pleasure of the president (article 62/2) and were to be en- 
tirely responsible to the House of the People (article 62/3). 
There was no reference to any discretion of the president 

A Cabinet Government at the Centre 

Jayuprakash Narain outside the Assembly and a few mem- 
bers within it wanted to substitute clause 2 of article 62 by 
a specific provision that the ministers would be in office dur- 
ing their enjoyment of the confidence of the House of the 
People instead of the pleasure of the president. The Draft- 
ing Committee in October 1948 decided that as it was well- 
established convention in a parliamentary government that 
the ministers would be in office so long as they had the 
support of the legislature, the above proposal was unneces- 
sary. There was also the collective responsibility of the 
ministry in clause 3. M As a solution of any possible confu- 
sion Rau’s old idea of an instrument of instructions to the 
president was revived in the form of a new article (62-A) 
and a new schedule (11I-A). The schedule, requiring the 
president to act according to the ministers’ advice, provided 
for an "advisory council” to advise the president on some 
other appointments to be made by him. 54 

Presenting the Draft Constitution in the Assembly Am- 
bedhar clearly said that "What the Draft Constitution pro- 
poses is a parliamentary system.” 

"In the Draft Constitution there is placed at the head of 
the Indian union a functionary who is called the president 

n JV J&j«a S/tlAgf J*ATMTprnlA- Vnl. JV, ,t>. A7- 

CAD, Vol. VII, p, 1167; Ambedkar't amendment. 
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of the union. The title of the functionary reminds one of 
the President of the United States. But beyond identity of 
names there is nothing in common between the form of 
government prevalent in America and the form of govern- 
ment proposed under the Draft Constitution.’*- 2 
While the provision of the Draft Constitution relating to 
the union cabinet (article 61) was placed in the Assembly 
on 30 December 19-18, Mahboob Ali Baig mosed an amend- 
ment 2 *, which sought to restrict the council of ministers 
to 15 and to provide that the ministers would he elected 
through proportional representation by the legislature. K. T. 
Shah’s amendments were extensive and sought to provide, 
among other things, that "on every change of the council 
of ministers” the prime minister or the president would pre- 
sent them in the parliament and seek its confidence in 
the ministry The lack of confidence being expressed in one 
minister or the whole ministry, resignation of the minister 
or the whole ministry- would follow. 27 Baig’s amend- 
ment was opposed on the floor bv Tajamul IIusain ss and 
rejected. Shah’s amendment had the demerit of introducing 
several responsibility, but sought to make it direct and im- 
mediate. Its amendments were, therefore, turned down as 
“unnecessan ” and "fatal” D0 Ambcdkar, however, assured 
Baig that schedule I1I-A would provide for minority represen- 
tation in the cabinet through conventions The promise was 
hardly redeemed as the Drafting Committee finally decided 
to drop article 62-A and not to mo\e schedule III-A in order 
to leave the whole thing to conventions. 30 

Mohammed Tahir, on the other hand, sought to grant 
the president the discretion ..-''that the governor was given 
under article 143 of the j>raft Constitution’’. 31 Ambedkar 
hinted that a rcconsidenSion about the governor’s discre- 

Jb - VoL V. D. 32. * rr. /£ V „t. VII n4L 

; Ib r PP- "It and 114641. 23 lb , pp. 1152-53 

Vide Ambedkar's speech, )b., pp. 1159-60. 

30 Correspondingly, clause $ of ankle 144 and schedule 1V-A were 
dropped— 76.. VoL X. pp. 268 & 275. 

« ifc, VoL VH, pp. U4546. 
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tion was possible.*? Ambedkar commented on Tahir’s amend- 
ment that he merely “bodily copied section 50 of the Gov- 
ernment of India Act”. But.under the 1935 Act, the Gov- 
ernor-General had some discretionary' power, whereas the 
president would not have any : 

“Under the parliamentary system of government, there 
are only two prerogatives which the Icing or the head of the 
state may exercise. One is the appointment of the prime 
minister and the other is dissolution of parliament. With 
regard to the prime minister it is not possible t 0 avoid vest- 
ing the discretion in the president. The only other way by 
which we could provide for the appointment of the prime 
minister without vesting the authority or discretion in the 
president is to require that it is the house which shall in the 
first instance choose its leader, and then, on the choice being 
made by a motion or a resolution, the president should pro- 
cmf At trpponrt the PM. ” If prwiuhrf- nr^de a wrong 
choice, the legislature could express no-confidence. With re 
gard to the dissolution of the houses, Ambedkar said, “there 
again there is no definite opinion so far as the British consti- 
tutional lawyers are concerned”. 

Ambedkar concluded, “I think these are purely preroga- 
tives and they do not come within the administration of the 
country. As such no such provision as Mr Tahir has sug- 
gested in his amendment is necessary to govern the exercise 
of the prerogatives.” 31 

It is a question of comparatitc politics whether the con- 
cept of “prerogatives” is not anomalous in a republican con- 
stitution. K. M. Mnnshi actually uses this piece 0 f Ambed- 
kars’ speech to establish that the leadership of the Consti- 
tuent Assembly was not agreed on making the Indian presi- 

» lb., p. 1158. 

33 lb., pp. 1158-59. During the tenth session, howe'er, "hen Sanlhanam 
asserted that the president could decline a request of th^ prim; mini- 
ster for dissolution of parliament, following the British king. Ambed- 
kar denied it cati-goricallf. as the practice had ceased Britain and 
the dominions vide CAD, YoL X, J>. 270. 
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dent a mere constitutional figurehead.* 1 On the other hand, 
the “pleasure” of the chief executive, like the “discretion 
of the governor, may well be regarded as a power granted by 
the constitution, and not a prerogative. 

Bicameral Legislatures 

The Union Constitution Committee in early July 1947 
at first decided to have 25 members of the Council of States 
from functional constituencies or panels and other members 
elected by lower chambers of provincial legislatures on the 
basis of the strength of population of provinces (one re- 
presentative for one million, up to five millions, above which 
one representative for every two millions, subject to a maxi- 
mum of 25 representatives). The decision was later revised 
by the Union Constitution Committee so that the president 
was authorised to nominate 10 members to the Council of 
States from distinguished individuals. The Constituent As- 
sembly 31 July 1947, however, through an amendment of 
Avyangar, reverted to the original plan of the Union Consti- 
tution Committee of having 25 members elected by func- 
tional constituencies. Rau, in November 1947, communi- 
cated to the Drafting Committee the advice of de Valera 
that functional representation in Eire had not worked well. 
Therefore, the Drafting Committee gave up functional repre- 
sentation for presidential nomination from distinguished per- 
sons in various fields of 15 members Oddly enough, the 
advice had no effect on the provincial constitution, where 
the system of functional representation was retained. 

. The final shape of the Council of States emerged out of 
an amendment moved by Ambedtar on 3 January 1949 
in the Assembly. The wide range of nominational consti- 
tuencies was reduced to men of “letters, arts, science and 
social service”, the number of nominated members being 
reduced from 13 to 12.* 5 

*' K. M. Mun«hi. The President under the Indian Constitution, pp. 8-9. 
B CAD, \ol. VII. p. 1202. The distribution of seats among the stales 
however, was determined by an amendment (new schedule III-A) mov 
ed on IT October 1949. vide CAD, Vol X. pp. 406-11. 
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Only one of the replies from the Provincial Constitution 
Committee members (Katju) bad required a second chamber 
for a unit legislature. Rau’s draft of the provincial consti- 
tution left the scope for bicameral legislatures in some pro- 
vinces, if the members of the Constituent Assembly from 
the province so chose. When the Provincial Constitution 
Committee met, some provinces were found to be demand- 
ing two chambers. The committee finally decided to have 
normally one chamber and two chambers in exceptional cases. 
The question of the need for a second chamber was referred 
to a subcommittee (Kher, Sitaramayya, Subbaroyan and Kat- 
ju) which recommended that the strength of the second 
chamber should not exceed 25 per cent of the strength of the 
first chamber. Representation to the provincial second cham- 
ber was to be, on the Irish model, functional, up to a half, 
the other half being filled up by election from the lower 
chamber of the protincia 1 legislature and nomination by gov- 
emors. 9 * 

In a note with clause 19(2) the Provincial Constitution 
Committee recommended the abolition of the special repre- 
sentations of the universities, labour and women. In the 
Constituent Assembly R. K. Sidhwa sought to add of this 
list trade, industry and commerce, in order to abolish all 
special representations. J. J. M. Nichols-Roy, a tribal mem- 
ber from Assam, sought the fixing of a lower quota of po- 
pulation per representative in a state legislature for hill tri- 
bes. JaiDnl Sinsrh, another tribal member from Bihar, want- 
ed weightage for all tribes.* 7 Patel accepted onlv two 
amendments to clause 19 (regarding elections) of Sidhwa 
and Saadulla, fixing the minimum strength of an assembly 
at 60 and maximum at 300, respectively. 3 * 

The Draft Constitution provided for election of one-half 
of the total strength of the tipper house of a state from five 
panels of candidates from universities, literature, arts, science, 
various professions and social service. Special representa- 

ss Provincial Constitution Committee's File. 

« CAD. Vol. IV, pp. 684-86. 


lb., p. 686. 


242 


Constituent Assembly of India — Sprin^Loartf of Recolution 


tion of trade, commerce, industry, women and labour was 
abolished from both the union and state second chambers. 
The composition of legislative council of a state was finally 
struck out through an amendment moved by Ambedkar on 
19 August 1949. 89 Earlier, on 30 July 1949, another amend- 
ment, seeking to leave the election and composition of the 
legislative councils to parliament, bad been declared unsatis- 
factory. 

The whole episode gives an estimate of the indecisiveness 
which the Constituent Assembly suffered from over the 
question of the second chambers. India inherited the se- 
cond chamber from the British days. With the introduc- 
tion of the federal idea into Indian politics, a second cham- 
ber had been taken for granted at the central level. Yet, 
explaining the purpose of the second chamber in the union 
legislature, N. G. Ayyangar could only say that “The most 
that we expect the second chamber to do is perhaps to hold 
dignified debates on important issues and to delay legislation 
which might be the outcome of passions of the moment/' 40 
But never was the justification of a second chamber in a 
unit sufficiently established. Ultimately the decision was left 
to the provincial representatives of the assembly to be 
taken separately. Even there the decisions were not reached 
at a stroke The issue became still more complicated by the 
question of functional representation involving weigh tage to 
certain sections of the people. 

Legislative Procedure 

The uncertainty of attitude towards a second chamber was 
also reflected on the changing formula of legislative pro- 
cedures and relationship of the two houses in the scheme 
of the Constituent Assembly. In B. N. Rau's memoranda 
on the union and the provincial constitutions, it had been 
suggested that the legislative procedure in the union and pro- 
vincial legislatures would follow the 1935 model. Provincial 


IK Vet. K. p. 473. 
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Constitution Committee adopted the suggestion of Rau. The 
Union Constitution Committee struck down the whole plan 
and provided that there should be “usual legislative proce- 
dure” in the union parliament The Constituent Assembly 
adopted both the plans, with an amendment of Santbanam, 
that, in the case of a single-chamber provincial legislature, 
the governor, at his discretion, would have the power to re- 
turn a bill other than a money bill to the legislature, though, 
after a second passage by the legislature, the bill must get 
his signature. While endorsing the amendment Patel said 
that such power of the governor was unnecessary in a pro- 
vince that would have a double-chamber legislature, as the 
two chambers would balance each other and their differen- 
ces would be thrashed out in a joint session. 41 Obviously 
the governor's power to return a bill was considered necessary 
only to check any abuse of power by a single chamber. 

But the Union Constitution Committee in its report 
(part III, para 15) specified that “President should have the 
power of returning the bills which have been passed by the 
National Assembly for reconsideration within a period of 
six months”. Santbanam indeed got this power confined to 
within six weeks and only to noninoney hills. 42 

The Draft Constitution of February 19-18 carried both the 
principles (for the union and the states). The Drafting 
Committee, however, wanted to bring about a uniformity in 
the two procedures. Hence Ambedkar on 50 July 19-19 
moved an amendment to the proviso of article 175 to omit 
the governor’s discretion in returning a bill, to make it appli- 
cable even in the case of a bicameral legislature, but to con- 
fine it only to nonmoney bills 43 

A question, on which a long contro\ ersy went on, was that 
of powers of the two houses at the centre and the units. 
According to the Draft Constitution, money bills could 
generate only in the House of the People and the Council 

« lb.. t>»- 70S & 709. 42 lb., p. 930. 

« lb., VoL IX, pr- 41-42. 
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of Stales could only detain it for 30 days. A nonmoney bill 
could generate in either house and in case of differences be- 
tween the houses, President would convene a joint session. 
At the state level a similar procedure was outlined. In view 
of strong criticisms of the second chamber, the Drafting Com- 
mittee in May 1949 reduced the power of the union second 
chamber. 44 The powers of the state second chamber were 
reduced in July 1949. 4 * 

An Integrated Judicial}’ 

B N. Rau had ashed in his questionnaire if a separated 
federal judiciary was necessary. Of the , Union Constitu- 
tion Committee members, K. T. Shah, without answering 
the question directly gave the impression of favouring an in- 
tegrated judiciary. Panikkar’s was a negative reply, while 
S. P. Mukherjee wanted the decision to be left to the union 
legislature. Of the Provincial Constitution Committee mem- 
bers who replied, two gave the answer in the negative. All 
of them wanted a high court at the head of the provincial 
judiciary. Three of them wanted the judges thereof to be 
appointed by the President of the union in consultation with 
the Chief Justice of the Supreme Court, the provincial heads 
and other senior judges. One wanted the provincial legisla- 
ture to elect the chief justice of the province, one wanted the 
chief justice of the union to appoint the chief justice of a 
province who would again appoint other judges and one had 
no recommendation. Rau’s own formula was to incorporate 
provisions of the 1933 Act in the new constitution. Appoint- 
ment of judges was to be made by the governor at his dis- 
cretion. 

No formal decision was taken by the two committees on 
the relation between the union and provincial judiciaries. The 
joint meeting on the union and provincial constitution com- 
mittees recommended on 10 June 1947 that high court judges 
should be appointed by the President of the union in consul- 

11 lb. Vol. Mil, pp. 181-83. 

45 1b.. Vol IX, pp. 13 & 43-14. 
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tation with the Chief Justice of India, the provincial governors 
and the provincial chief justices. To appoint the chief justice 
of a province the President was to consult the Chief Justice 
of India, the provincial governor, and other judges of the 
Supreme Court and the high courts as he deemed necessary. 
The Provincial Constitution Committee accepted the sug- 
gestion. 

The Ad-hoc Committee on the Supreme Court, appointed 
by this committee, whose report was appended to the report 
of the latter, recommended that, “A Supreme Court with 
jurisdiction to decide the constitutional validity of acts and 
laws was a necessary implication of any federal scheme. This 
jurisdiction might not, however, belong exclusively to the 
Supreme Court”. Other courts might enquire into the vali- 
dity of acts and laws as well. 40 

On the principles and organisation of the Supreme Court 
fhe Uiu'nn Cnnsfifutiruj Cnxnmiffetv on J J June 191 7, 

was guided mainly by the report of the Ad-hoc Committee on 
the Supreme Court consisting of Alladi Krisl\na S wami Ayyar, 
K M. Munshi, B. L. Mitter, B. N. Rau and S. Varadaehariar, 
except that the judges of the Supreme Court l ja d to be ap- 
pointed by a panel of eleven members, and not at the Pre- 
sident's discretion. The Union Constitution Committee de- 
cided that the President would appoint the judges in con- 
sultation with the Chief Justice and in consultation with other 
judges. 

The Union Constitution Committee accepted the recom- 
mendations of the Ad-hoc Committee on Supreme Court that 
the Supreme Court would have (1 ) exclusive jurisdiction over 
centre-unit and interunit disputes, (2) ultimate jurisdiction on 
matters arising out of the union government's treaties with 
foreign states, (5) concurrent jurisdiction with high courts on 
disputes relating to fundamcnal rights. (4) appellate juris- 
diction similar to that of the Privy Council and (5) advi- 
sory' jurisdiction. However, the Ad-hoc Committee's recom- 
mendation about a panel of advisers for recommending the 

Report of the Ad-hoc Committee on the Supreme Cot, r t. 
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appointment of the Supreme Court judges was turned down. 
The President was given the full authority to appoint the 
judges in consultation with the Chief Justice and other jud- 
ges, as necessary'. The joint meeting of the union and pro- 
vincial constitution committees on 10 June 1947 decided that 
the judges of high courts would be appointed by the Presi- 
dent in consultation with the Supreme Court judges. The 
fourth session of the Assembly passed the reports. But, on 
Ayvai’s resolution, the high courts were given the powers to 
issue writs on cases invohing fundamental rights and of super- 
intendence and control of the lower courts. 47 'Hie controversy 
over the writ-issuing powers was, thus, finally solved. With 
a view to adding to the dignity of the highest court, another 
amendment of Avyar made the Supreme Court judges liable 
to removal on an address to the President of India by parlia- 
ment’s two houses 4 * 

The Draft Constitution of February 1946 for the first time 
upheld that the central judiciary' would not be separate from 
the state judiciaries. In the list of union powers it put the 
“Supreme Court of India’’ instead of the “federal judiciary”. 4 ® 
Following the Ad-hoc Committee's recommendations the 
Supreme Court was gi\cn original, appellate and advisory juris- 
dictions. 

The appellate jurisdiction of the Supreme Court, as laid 
down bv the Draft Constitution (articles 110, 111, 112) came 
in for strong criticism. The Supreme Court's appellate juris- 
diction extended to cases of civil and criminal nature in- 
volving substantial questions of law as to the interpretation 
of the constitution. Otherwise, disputes over properties 
worth twenty thousand rupees or above could come 
under the Supreme Court’s appellate jurisdiction. 

On v June 1949. the Constituent Assembly discussed the 
question. Several members regretted that the appellate 
jurisdiction of the Supreme Court did not cov cr criminal cases 
not involv ing the questions of interpretation of the constitu- 

45 CAD. VoL IV, p. 830. Si lb., p. 89S. 

4 * Draft Ctmstii alien of India, p. W2n. 
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tion. This fact showed, according to them, the constitution’s 
preference for property to life. Thakur Das Bhargara moved 
an amendment to the effect that cases involving death sen- 
tence or transportation could be appealed to the Supreme 
Court. Finally, Ambedkar moved an amendment authorising 
the Supreme Court to entertain appeals on criminal cases 
where the high courts had awarded death sentence reversing 
the lower courts’ judgement. Parliament was given power to 
confer additional criminal jurisdiction on the Supreme 
Court. 50 

Provisions for the subordinate courts were made by an am- 
mendment moved bv Ambedkar on 16 September 1949, add- 
ing articles 209A to 209E. The amendments, according to 
Ambedkar, had two objects : ( 1 ) “to make provision for the 
appointment of district judges and subordinate judges and 
their qualifications” and (2) “to place this civil judiciary under 
the contra J of the high court ". 51 


-• CAD, Vol VII, p. 40. 
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Chapter Sixteen 

FRAMING OF THE CONSTITUTION (IV) 

Extra Wheels in the Machine 


Considering the intensity of the ‘‘Indian problem” which 
was very close to explosiveness one is hound to appreciate 
the strong and centralised state-structure that the Constituent 
Assembly of India evolved. In several ways the governmental 
machinery itself helped this centralisation. So did some ot 
the special features of the Indian government. 

Discretionary Powers 

A significant special feature is the "discretion” of the gover- 
nor. The concept of discretionary power of the governor un- 
derwent several changes. In B. N. Rau’s model Provincial 
Constitution the governor was expected to be wording gene- 
rally according to the advice of the ministers, except on a 
few occasions, e.g. the choice of the ministers, protection of 
minorities and maintenance of law and order. If in any case 
the ministerial advice was disregarded by governor, the mini- 
sters might Tesign and the governor might be unable to form 
an alternative ministry. But in extreme cases the governor 
was advised even to dissolve the legislature and call for an- 
other election. The "discretionary” power would “in such 
cases have at least the effect of bringing the issue before the 
electorate”. 1 

According to clause 9 of the Provincial Constitution Com- 
mittee’s Report the governor would act in his discretion in 
the following matters : 

1 B. N. IUu. India's Couttatiw. >jx. dc iMwui, t. 171. 
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“(1) the prevention of any grave menace to the peace and 
tranquillity of the province or any part thereof, 

'*(2) the summoning and dissolving of the provincial legis- 
lature, 

“(5) the superintendence, direction and control of 
elections, 

“(4) the appointment of the chairman and the members 
of the Provincial Public Service Commission and of the Pro- 
vincial Auditor General." 

On the question whether a certain subject was within the 
discretionary powers of the governor, the governor's decision 
would be final. Patel tried to remove the members' mis- 
givings about the great discretionary authority of the gover- 
nor even in other respects, by arguing that summoning and 
dissolving a legislature were the normal powers of governors. 
The forthcoming Fundamental Rights Subcommittee’s 
report provided for an Election Commission to be appoin- 
ted by the governor to conduct elections In the mat- 
ter of the few appointments the governor would be guided 
by the advice of the ministers. “Therefore . . . practically the 
only power left to the provincial gmemor is the power to 
report to the union President when a grave emergency arises 
threatening menace to the peace and tranquillity of the 
province and summoning and dissolving of the provincial 
legislature.'- 

In the absence of the proper “proceedings” of the Provin- 
cial Constitution Committee’s meetings it is not possible to 
scan the attitude of the committee-members towards the 
question of discretion. But if Patel was voicing in the As- 
sembly the opinion of the committee, it is clear that the 
committee wanted to do away with frequent use of the dis- 
cretionary powers under normal circumstances and turn 
them into something similar to the “preroga tiies” of the 
British crown. This impression is strengthened by the deci- 
sion of the Provincial Constitution Committee over the 
“special responsibility" of the governor. 

* CAD, Vol. IV, p. 581. 
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The Special Committee, with Nehru as chairman, which 
recommended the appointment of a governor 3 rather than 
election on 11 April 19-18, opined that “all references to the 
exercise of functions by the governor in his discretion should 
be omitted from the Draft Constitution”. From outside the 
Assembly demand for omission of the governor’s pleasure 
came from [ayaprakash Naravan. 

While the Diafing Committee dropped the "discretion” 
of the gov emor in the appointment of ministers, the gov- 
ernor's “pleasure” to determine their tenure was retained. 
The Drafting Committee held that such “pleasure” was 
limited in scope by the confidence of the legislature. The 
other fields of the governor’s “discretion were retained”. 4 

Paradox of Discretion 

It is not easy to explain the turning down of a suggestion 
of “policy” from a high-powered body like the Special Com- 
mittee by the Drafting Committee which sat with Ambedkar, 
Madhavo Rao and Saadulla. Obviously, there was rethinking 
on the question in the leadership. Possibly, there was the in- 
fluence of Patel, the remarkable absentee in the Special 
Committee. 

The new trend in the thinking of the Drafting Committee 
was confirmed when, without removing the discretion of 
the governor, the Drafting Committee actually moved on 
11 October 19-}9 for the deletion of the fourth schedule (In- 
structions to Governors). Ambedkar pleaded that “the 
discretion we are going to have with the governor is very 
ven meagre. He has hardlv any discretion at all. He has 
to act on the advice of the chief minister in the matter of 

* B. Shir* Ran. Select Documents. VnL IV, p. 411. The idea ibat one 
gather* from interviews with members of the Constituent Assembly and 
various documents about the intention of the Special Committee, is that 
the governor, being representative of none, would, appropriately, be a 
nominal head. 

* lb .. pp. 67 4 81. 
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selection of members of the cabinet. He has also to act 
on the advice of the chief minister and his ministers of state 
with respect to any particular executive or legislative action 
that he takes." So the schedules (II I- A and IV) were 
“useless”.* 

lire strongest attack on “discretion” came in the form ot 
an amendment from H. V. Kamatli to omit tire reference 
to discretion in draft article 1*43(1 ). 8 T. T. Krishnamachari 
supported the retention of discretion for, after all, article 188 
had kept it. 7 But then, there was already the possibility' of 
article 188 being omitted altogether (it was actually omitted 
later). H. N. Kunrru raised the poignant question, “Sup* 
posing, these words which' arc reminiscent of the old Gov- 
ernment of India Act and the old order arc omitted, what 
harm will be done?” 8 To this Ayyar replied, “If later on the 
house comes to the conclusion that those articles which en- 
able the governor to act in his discretion in specific cases 
should be deleted, it will be open to revise this article.” 9 

One of the paradoxes of the Indian Constitution is that 
the full significance of the term of "discretion” has never 
been examined, either in the Constituent Assembly or in 
a law court. The President of India has a “pleasure”, but no 
“discretion”, whereas the governor has both. The Govern- 
ment of India Act left much discretion for the Governor- 
General as well as the governors, as a “prerogative”. But 
“discretion” in the Indian constitution is, obiiously, a power 
“granted” by the constitution. Ambedkar summed up the 
position of the Assembly-leadership, pointing to the language 
of the Draft, as follows : 

“If the words were 'except whenever he thinks he 
should exercise discretion against the wishes or aducc of the 
ministers’, then I think the criticism. . . would have been 
valid. The clause is a very limited clause; it says: ‘except in 
so far as lie is required by or under the constitution’. Thcrc- 

* CAD, VoL X, pj>. 114-15 * lb* V..L VIH. p. 489. 

1 lb., pp. 490-91. * lb* P- 492, * lb* p. 493. 
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foie, article 145 will have to be read in conjunction with 
such other articles which specifically rcsene the power to 
the governor.” 

He declared that “the home cannot escape from mention- 
ing, in some manner, that ‘the governor shall have discre- 
tion'". 14 It is. however, difficult to reconcile this interpreta- 
tion with article 163 of the final constitution which grants 
the governor discretion to decide when he is required by or 
under the constitution, to act in his discretion, beyond the 
competence ol any court to examine. 

Legislative Role of the Governor 

It was according to the Provincial Constitution Com 
mittee’s recommendation of the 1935 model for the legisla- 
tive procedure, ratified by the Constituent Assembly, that 
the Drafting Committee had laid down that draft aiticle 
175 which enabled the governor to give assent to, or with- 
hold it from, or to reserve for the consideration of the Pre- 
sident, a bill, passed by the legislature, in his discretion. 
Santhanam, M. A. Ayyangar, T. T. Knshnamachari (who 
was not yet in the Drafting Committee) and Shrimati G. 
Durgabai moved an amendment seeding to mahe the gov- 
ernor only give his assent to such bills. Jayaprahash Narayan 
from outside the assembly made a similar demand, while 
Tajamul Husain wanted the legislature to dissolve itself, in 
case of the governor’s refusal of assent, and to call for an 
election. The Drafting Committee in October 1948 onlv 

lb., p. 501. In the ca«e of Mahavir Prasad v. Prafulla Chandra, B. C. 
Mitra, J., of the Calcutta High Court pave the interesting rulings that (a) 
the governor, in appointing the chief minister, acts in his discretion, 
and (b) the right of the governor to withdraw his pleasure daring 
vhich ministers would hold office, at his discretion, is unquestionably 
following front article 163 (2) of the present constitution. According 
to the judgement governor's pleasure determining the tenure of the 
ministers depends, not on the ministers’ enjoyment of the confidence 
of the legislative assemhly, hut on the discretion of the governor (vide 
AIR 1969, Calcutta, 193, paragraphs 50, 42 and 41). One wonders if 
this construction is applicable to the central cabinet. - • 
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agreed to omit the reference to discretion and made a signi- 
ficant comment: 

“Under Article 175, the powers of the governors to declare 
that he withholds his assent from or that he reserves the 
bill for the consideration of the President, nil! be exercised 
by him on the advice of his ministers, . . There may be cases 
where it might be necessary for the governor to exercise the 
power of withholding assent even on the advice of the 
ministers.” 11 

At one stage, however, the Drafting Committee had actual- 
ly proposed to move an amendment to the effect that the 
governor would withhold his assent from a bill only if, in 
his opinion, such a bill prejudiced the status of the high 
court. The idea was not pursued by the committee till the 
10th session of the Assembly when an amendment was mov- 
ed by Krishnamachari (17 October 19-49) to the rather di- 
fferent effect that the governor shall not assent to but reserve 
for the consideration the President any bill which seeks to 
derogate from the powers and position of the high court. 
The explanation offered was that the amendment was meant 
for compensating the noninclusion of the fourth schedule, 
which had contained a clause (No 7) to this effect. 12 

Special Responsibility of Governor and Emergency 

Rau’s draft of the provincial constitution had suggested 
the discretionary powers of the governor in cases of grave 
threats to the peace and tranquillity of a province or to any 
part thereof to pass emergency ordinances. On 9 June 19-47, 
a question was raised in the Provincial Constitution Com- 
mittee, whether, in view of the all-India repercussion >nch 
ordinances might create, it would not be desirable for the 
governor to consult the President of India. The question 
was referred to the Joint Committee which decided that 
the governor would normally act upon the advice of the mini- 
sters. But in cases of emergency, he might, in his discretion, 

11 n. Shiva I? so. Select Documents, YoL IV, p. 123. 

CAD, Vol. X, rp., 302-93. 
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refer the question to the President. Tire Provincial Con- 
stitution Committee on 11 June 1947 accepted the recom- 
mendation. “It was made cleat that the only action which 
the governor may take except on advice is to report to the 
President”. 1 1 

The governor would have, according to the revised deci- 
sion of the Provincial Constitution Committee, special res- 
ponsibility for prevention of grave menace to peace and 
tranquillity in the territory. In discharge of this special res- 
ponsibility, the governor would act in his discretion (clause 
15). If the governor in discharging this special duty, needed 
a legislation by the provincial legislature and failed to secure 
it, he would have the right to inform the President 
who would take necessary action. As Patel explained, some 
members of the committee “thought that it would be advis- 
able under the present peculiar unsettled conditions in the 
country to give some limited powers to the governor— even- 
tually the committee came to the conclusion that it would 
not be workable, that it would create deadlocks and therefore 
the proper course would be to limit his powers ( to sending a 
report to the President).’’ 14 What steps the President would 
take would be determined by the Union Powers Committee. 

When clause 15 came in Cor discussion in the Assembly, 
Patel further said. "This question of discretionary powers of 
the governor is a matter which requires careful consideration. 
On the one hand it encroaches upon the powers of the 
ministry. . . Again on the other side there is a feeling that 
looking to the conditions prevailing in the country, some 
provision should be made for giving special responsibilities 
to meet with the difficult situation which has arisen in this 
country today.” 15 Obviouslv, the reference was to the 
existing communal and, to a lesser extent, communist threats 
in parts of the country. Actually, Patel’s speech made it easy 
for B. M. Gupte to move an amendment to clause 15. 


15 Minutes of the Provincial Constitution Committee's meetings. 

14 Vob IV, p. 579. is J{y, r p, 707, 
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Gupte’s amendment sought to authorise the governor to 
proclaim emergency and assume all powers of the government 
except those of the high court, and thereafter mate a report 
to the President. While K. M. Munshi moved an amend- 
ment more or less on the same line, H. N. Kunzru’s amend- 
ment sought to restrict the powers of the gos ernor to merely 
reporting to the President who would decide upon subse- 
quent actions. Gupte’s amendment as modified by Munshi’s 
got the general support. B. G. Kher said, “If you have a 
governor elected on adult franchise, do not make him only a 
figurehead, simply sending telegrams to the President." 1 * 
Patel said that the provincial prime ministers had required 
such a measure. ,T 

The Union Constitution Committee's report, bower er, 
did not contain any provision for emergency, except a “legis- 
lative power” of the President. On 30 July 1947, therefore, 
IC. Santhanam and B. M. Gupte moved two amendments 
which sought to confer upon the President some emergency 
powers, in case of his satisfaction that the normal functioning 
of the constitutional machinary was impossible. According 
to Santhanam’s proposal, in such an eventuality, the President 
could take adequate measures, including (1) suspension of 
the provincial constitution, (2) promulgation of ordinance 
to be applicable to the province and (3) issuing of orders 
and instructions to the governors and other officers of the 
province. Gupte’s amendment sought to empower the Pre- 
sident, under similar circumstances, in consultation with his 
council of ministers, to issue “a proclamation assuming to 
himself all or any of the powers vested in, or exercisable by, 
any provincial body or authority except the high court, in- 
cluding tire power to confirm, modify or remote the pro- 
clamation issued by the governor”. 18 

The Union Constitution Committee had not, obviously, 
yet made up its mind. N. G. Ayyangar, on behalf of the com- 
mittee, felt the need for further examination of the sugges- 
tions and proposed that the drafters of the constitution be 

lb., p. 773. ,T pp. 780-81. i* /£>, p. 9t9. 
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left with the fast of formulating the provisions. “The net 
result of what I have indicated is tliat", he said, “while I 
am no prepared to hand over the entire administration of 
a province into the hands of the President even in an emer- 
5®?, 0f 1 am Prepared to concede the position 

S, he ? h ° uld have . cerbin emergency powers in order to 
decide what appropriate action should be taken for dealing 

and r„nf a CT li ar , Cme ' ?c " cy and 110 more."** Santhanam 
and Gupte withdrew their amendments. 

artide NUtf” 10 * *•*!!!? const ' l, itional emergency (draft 
gSnl 88 ) ™d> major subject of controversy. The 
necessity £ °* obcr W8 ™ riot sure of its 

ixirt XT rif »1 "ti / 1C C aborate emergency provisions in 
substitution^ b^ 6 D Sf L Narayan demanded its 

J2L"“ > K r i” kle .u- 

down PresicTmh •»*. ^ aw an ^ order really broke 

the power to m-iillli ^ ° f Sf amied forces would have 
even be stisDendfvT - m 0rder ' ^ ,e state machinery might 
be immediately emenjeney. Such steps would 

Tajamul Husain mni j l V? ,Cated to tbe central legislature 

?rrv° -ir po ' vtr onl> - to 

his ministers The r>rafn r*° * bc . President, on advice of 
Of the p» als „ ,? r '" S Committee did not accept either 

tion. A governor m„ij .5* an impossible posi- 

stets to admit a constitutionanf^l^ adv ’ ised b >‘ bis mini * 

according to which the Men,?? reDted oi.lv a part of it, 
sponsible (or the ™ & ™»"t " ould be dcclar- 
Ptotecton of ever,’ state from external 

* 9 IK p. 952. 

” B Shi»« Rao, Select Dor 
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aggression and internal violence. The 'committee rejected his 
suggestion that in case of a war the centre could exercise 
concurrent jurisdiction on state subjects and the President 
could take over the administration of such parts of the state 
as were necessary for the purpose. The committee had doubt 
about the propriety of taking over a state’s administration 
during a war. The other kinds of emergency could not also 
be tackled by this formula. Another amendment proposal on 
behalf of the rulers of some states for declaring the centre’s 
responsibility for protection of the Indian states was accepted. 
At this stage the Drafting Committee also proposed to amend 
the President’s power to suspend constitutional remedies by 
reducing the period of such suspension from "six months 
after the withdrawal of emergency" to the period of "the 
continuation of emergency”. 21 

A Nominated Governor 

When B. N. Rau prepared a Model Provincial Constitu- 
tion for consideration of the Provincial Constitution Com- 
mittee, he pointed out that under the Cabinet Mission’s pro- 
posals the union government would not have the power to 
appoint the governors of provinces. As the governors were, 
however, expected to depend upon the advice of the mini- 
sters, he advised the election of the governor by the stitc 
legislature. 22 The Provincial Constitution Committee decided 
on a popularly elected governor, as an elected governor would 
be able to "exert considerable influence on the popular mini- 
stry”. 23 The Constituent Assembly ratified the decision. 

The Draft Constitution (article 131) suggested choice of 
the governor either by direct vote of all persons who have the 
right to vote at a general election for the legislative assemblv 
of the state or by the presidential nomination "from a panel 
of four candidates to be elected by the members of the legis- 
lative assembly of the state or, where there is a legislative 

2! lb-, j>j>. 365-71. 

sc u. N. R au , India's Constitution in the Making,-pt>. 141-12. 

53 Report of the Committee on a Model Provincial Constitution. 
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council in the slate, by all the members of the legislative 
assembly and legislative council of the state assembled at 
a joint meeting”. 

The second alternative was a new suggestion of the Draft- 
iny Committee to meet the point of view of some members 
who considered “that the coexistence of a governor elected 
by the people and a prime minister responsible to the legis- 
lature might lead to friction and consequent weakness in 
administration”. 2 * * * * The Special Committee, in April 1948, 
endorsed this viewpoint desiring to turn the governor into 
a nominal head. 25 


When the article came up for discussion in the Constitu- 
ent Assembly (during the second reading), Brajeswar Prasad 
moved, on 30 May 1949, the amendment to the effect that, 
“The governor of a state shall be appointed by the President 
by warrant under his hand and seal.” 26 Speakers like 
Jawaharlal Nehru, Ambedkar and Alladi Krishnaswami Ayyat 
gave full support to the resolution. Ayvar said in his 
speech: 


“In the consideration of this question the main points to 
be remembered are that this Assembly has accepted the in- 
troduction of responsible government ‘in the states, that the 
governor is merely a constitutional head of the prow nee and 
that the real exccuti\c power has been vested in a ministry 
responsible to the lower house in the different states. The 
question for consideration before the House is whether under 
these circumstances there is any point in going through an 
expensive and elaborate machinery of election based upon 
universal suffrage’” 7 

ityvars explanation may sound unconvincing to manv. 
Hie governor’s powers of legislative veto and in emer- 
gency particularly that of declaring constitutional break- 
own w en placed in an elected person would mean some- 
nng very different from that when they were placed in an 


2 * The Draft Constitution of India, p. 57. 

2 B Shiva Rao, Select Documents, Vol V, p. 409 

2 • CAD, Vol. VIII, p. 426. 

81 p. 431. 
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appointed official. In several other speeches, at the same 
time, the governor’s role as a link between the centre and 
the states was emphasised. 

The most forceful speaker to point out the danger of turn- 
ing the governor into an agent of the President through 
appointment was the moderate League member of the Con- 
stituent Assembly, Saadulla. V. S. Sarawate (Madhya 
Bharat) pointed out the distinction made between the gov- 
ernors and rajpramukhs in the matter of their appointment. 
The amendment was, however, adopted. So was adopted 
another amendment of Ambedhar for substitution of article 
132 of the Draft by “Tire governor shall hold office dunng 
the pleasure of the President.’** 8 

Modification of the Emergency Provisions 

While H. N. Kunzru gave his limited support, he pointed 
out that the new situation called for the amendment of the 
draft articles 175 and I8S, for the sake of avoidance of con- 
flict between the governor and the popular ministers in a 
parliamentary government. He suggested the amendment ol 
article 175 in such a way as to grant the President the power 
to disallow a provincial bill within a certain period. Instead 
of article 188 he suggested, "The President of the republic 
can under another article be enabled to take action where the 
peace of the country is threatened became of anything 
happening in a province or where a province is found to face 
with a situation which if not firmly handled may lead to a 
conflagration.” 29 

T. T. Krishnamachari, on behalf of the Drafting Commit- 
tee, hinted that the amendment of article 175 was under 
consideration, though he could not make any commitment 
about article 188. Ultimately, as already seen, article 175 
was substituted and article 188 was dropped on 3 August 
19-19. 

And this called for a revision of the emergency provisions. 
39 16 ., p. 470. p. 441 
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Article 277-A was, therefore, introduced and article 278 was 
substituted by new articles 278 and 278-A, on the same day.* 0 
Article 277-A sought to declare the union’s responsibility to 
protect the states against external aggression and internal dis- 
turbances and ensure that the government of every state 
is carried on in accordance with the provisions of the consti- 
tution. The long-term significance of the new article was fur- 
ther strengthened by the new article 278 which empowered 
the President, if he was satisfied, on a report from the gover- 
nor or the ruler of a state, or otherwise, that the government 
of the state could not be carried out in accordance with the 
provisions of the constitution, could take upon himself all 
or any of the functions of the state executiv e, could enable 
the union parliament to talce over the functions of the state 
legislature and could take other incidental and consequential 
steps. Article 278-A sought to provide for efficient function- 
ing of the union government during such an emergency'. The 
two moves were interdependent 

This was the major stroke by which the centre was made 
responsible for constitutional government in the units and 
was enabled to act even without a report from the chief exe- 
cutive therein. 

Governor’s Report 

As Santhanam said articles 278 and 278-A were in some 
respects the most important articles of this constitution. 
“There is no doubt that at first sight they look rather un- 
pleasant as they appear to be a reentry of the old and hated 
section 95“ But the distinction lay in the governor’s discre- 
tionary power, which was absent in the new emergency' pro- 
visions. Neither the President could act in his discretion. “Is 
there any authority which has the right to supersede 3 pro- 
vincial constitution in its discretion?”, he asked. “In them- 
selves, they are unobjectionable and they are essential. But, 
of course, if the centre acts upon the strict letter of the law, 
am thing may be deemed to constitute a breakdown of the 


*' /&, VoL IX, pp. 131-32. 
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constitution, and it is possible that interference of the centre 
may be frequent and objectionable.. .The only remedy is 
through the growth of healthy conventions.'’ 31 

There was, however, a contradiction in the terminology of 
the articles 278 and 278-A. Would the governor act in his dis- 
cretion in making the report? The Drafting Committee, it has 
already been seen, was of an affirmative opinion. Then why 
was it necessary to' add “otherwise”? Thakurdas Bhargava’s 
speech brings into relief this paradox : 

“The words ‘on report or otherwise’ do denote a state of 
things in which the governor may not be doing his duties, or 
may give a wrong report. Suppose there is a conflict between 
the governor and the ministers, and the ministers and the 
houses pass a resolution to the effect that the centre should 
intervene . .and this state is not reported by the governor, 
what would happen? 32 

On the other hand, a few members complained that if the 
governor represented the union President, how could he be 
disloyal to him? The paradox is that, if the governor was an 
agent of the centre, he was expected to report a breakdown, 
either at his discretion or at the ministerial advice. Why was 
then the provision for satisfaction of President “otherwise”? 
No official spokesman— Ambedkar, Ayyar and Krislinamachari 
—answered the question whether the governor would 
act in his discretion. 33 It was for hamath to demand a revision 
of the draft article 143(2) suitably, to remove the reference 
to the governor’s discretion. 

Kamatli also sought to remove the reference to “the satis- 
faction” of the President, and especially “otherwise". “It is a 
constitutional crime , said Kamatli, “to empower the Presi- 
dent to interfere not merely on the report of governor or 


“ lb.. PP- 152-St. M j b p 168. 

S3 The apparent paradox may be revived only if Santhanam’s town"*' 
taiion-that m ** «•{">« to tie centre the governor would !>««■" 
<li«cretion— .* «cepled. A» such a report would be a m!iiW«w* » 
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ruler of a state, but otherwise. 'Otherwise* is a mischievous 
word. It is a diabolical word in this context and I pray to 
god that this will be deleted from this article." 34 

Another amendment of Kamath was to substitute "internal 
insurrection or chaos” for "internal disturbance”, which was 
vague and might clash with the state-subject of “public order’'. 
When Shibbanlal Saksena endorsed Kama til’s first-mentioned 
point, Brajeswar Prasad, a second-ranker in the official group, 
asked a question which gives the idea of the extent of the 
"new thinking”: 

Sir, I would like to have elucidation on one point. If the 
governor of a province is forcibly arrested by some people, 
then how can he ever inform the centre?” 35 

^amendments of Ambedkar (new articles 277-A, 288 
and 288-A), however, got general approval (except that of 
Kunzru, who thought them unnecessary, in view of articles 
/> and 2/6 and Naziruddin Ahmed, who was afraid of undue 
encroachment of the centre on states’ autonomy). 


Structural Anomalies 

ail ll ' S . COm,i '"! i0 ” al Precedents, Rau had compared the 
u ™ 3Cr f a ‘5 e ~ eCut ! ve sef u P s °f ten countries, six of which 
. e ®ntish type. A major feature of the dominion 
constitutions, Rau wrote, "stated broadly, is that though 
• j . 1 ? constitution distinguished functions to be exer- 
-overnor-General-in-Council from those to be 
, t by h l m indlv,duall >'. in practice the distinction has 
r ‘ V c ° nvention s W grown up wherebv the 
li alm ° St alwa >'s acts ^ advice”. 35 It was, 
, this shadow of the dominion constitutions over the 


'• CAD. Yol IX. p. no. ,, .. ... 

f n °T U f 0na L Fr ' C ' den ^ Krs ‘ Series, p. 45 . P ‘ ' 

remmable only by a h nL de fiJ nd, Were . made for >naking the minister* 
scNiee wa . ,7,“:. n .^ con , en<e “““on in the legislature, Ayy**'* 
would create T ' l3tionS - wbic! ' 

ho said « . , * h,r< * *‘e>ch. Basing upon conventions, 

PP-mvIi Aus,ra,i ‘ * UCC " ded <* ide die _CAD, VoL X. 
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larger section of the constitution-makers of India that was 
responsible for a number of incoherences in the executive 
structures of the union and the states. Yet, in the whole 
constitution the governor was specifically required to act in 
his discretion only in the revenue disputes between the Assam 
state government and the district councils and as the agent 
of the President of India in administering the part B tribal 
areas (within Assam). 

Emergency and Rights 

The house discussed President’s power of suspension of the 
constitutional remedies for the violation of rights (part III) 
on 4 August 1949. Kamath and Kunzru moved for restriction 
of the scope of this suspension to a few articles relating to 
freedom. On Ambedkar's request, the article was held over 37 
and placed on the day on which an amendment to article 277 
(requiring President to lay before parliament every procla- 
mation of emergency as soon as possible) was passed. The 
modified draft article restricted the scope of suspension to 
only those rights which might be mentioned in the proclama- 
tion (an amendment very close to Kamath’s) and required 
the suspension order to be placed in parliament as soon as 
possible. The suspension might also be operative "in the 
whole of the territory or a part of it". 1 * A number of amend- 
ments were still moved but defeated. Ambedkar’s amend- 
ment foimed part of the constitution. 33 

Financial Emergency 

The provision for financial emergency was presented in the 
form of an amendment, moved by Ambedkar, on 16 October 
1949, almost at the fag-end of the second reading of the Draft 
Constitution, "haring regard to the present economic and 
financial situation in this country”. 30 

It is in Rau's draft of the Union Constitution that one 
finds mention of the President's “special responsibility" to 

*r CAD. VoL IX. p. 186. « /&., VoL X. p. 523. 

** lb., pp. SS3-S4- 4a lb-, p. 361. 
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act in case of financial emergency. 41 With the removal of all 
“special responsibilities” of the President from the Union 
Constitution Committee’s report the provision for financial 
emergencies was also removed from it. The worsening econo- 
mic situation of the country till the end of 1949 caused the 
revival of the said provision. 

The attendance in the House was poor. The discussion on 
such a vital amendment still poorer, the official side being 
represented by two short speeches of Ambedkar and Munshi 
(supported by Brajeswar Prasad and Sidhwa) and the opposi- 
tion by passionate but strong arguments of Kamath and 
Kimz.ru. “I feel that this contingency of danger to economic 
stability or credit of India or any part thereof ought not to 
be regarded as adequate ground for the proclamation of emer- 
gency^, said Kamath. ‘‘To invest the President with such wide 
powers in the event of the financial stability or the credit of 
India, or of a province or state thereof, being threatened is 
going much too far." 45 

Contradicting Ambedkar’s comparison of the financial 
emergency provisions with the National Recovery Act ot 
the USA/* Kunzru doubted that there was anything in this 
amendment that would enable the Government of India to 
deal with a future economic depression in the same way in 
which President Roosevelt had tried to deal with it. ‘The 
whole object of the amendment seems to be to reduce expen- 
diture and to prevent the provincial governments from giving 
up any of their existing sources of revenue.” The fact that 
this matter had not been dealt with along with the other 
financial provisions contained in the constitution “shows 
.th.it there was no general need felt at the time the financial 
articles were considered for enabling the central government 
to exercise complete budgetary control over the provinces”. 
A province could hardly do anything to jeopardise the finan- 
cial stability of India. There were indeed difficulties with 


K N. Riii, A Slot {el Union Constitution, Draft clause 15. 

loi-X. p. 543. <» fk t pp. 368-70. 



Framing of the Constitution (IV) 


263 


some of the provinces on the question of the latter's revenue 
earnings. But such differences did not call for such a drastic 
step. This amendment enabled President to declare financial 
emergency in case of any conflict over rev enues, Kunzru held. 

Munshi, in reply, referred to the debates in pailiament 
Svhich “clearly showed that the count!)' is on the brink of a 
precipice"'. “The attitude”, he said, “is that the centre will 
step in at the time when there is a breakdown in the financial 
Structure of the country.”'" Ambedkar’s amendment was 
carried. 

The Last Stroke 

The last stroke of emergency on the states' autonomy 
came in the revised and renumbered Draft Constitution that 
tfas placed in the House in November 1949. A new article 
(No 365) declared that noncompliance of a state government 
with the directions of the centre would be considered a "fail- 
ure” of the state, following which, by implication, President 
would have the power to declare “constitutional breakdown”. 
On 1 5 November 1949, Kunzru raised the point of order that 
the incorporation of the new article was beyond the com- 
petence of the Dafting Committee 15 , as it amounted to a 
substantial change. Ambedkar replied that the change was 
merely “consequential” of articles 2S0-A and 306-B which had 
been adopted by the House during the second reading. But 
article 280-A. which considered the noncompliance of states 
with union directives as a “failure" related to financial emer- 
gency only, and article 306-B related only to the part 13 states. 
Obviously, the Drafting Committee had expanded their scope. 

Thakurdas Bhargava wanted the deletion of the article. 
Kamath moved an amendment After a long battle, the issue 
was closed by the President. Article 363 was approved the 
next day, presumably through party mandate. 4 * 


** p. 371. 
<« /&„ p. 588. 


41 lb , Vof. XI. rp. 506-9. 
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Amendment Procedure 

All the replies of the Union Constitution Committee mem- 
bers recommended a rigid type of constitution. Rau’s memo- 
randum on the Draft Union Constitution also recommended 
the amendment to he carried by a two-thirds majority of the 
union legislature and of the legislatures of the units. For the 
first three years, however, the amendment should be possible 
by parliament, through an ordinary majority, for the removal 
of difficulties in enforcing the constitution. 47 

The question of the amendment of the constitution proved 
to be quite ticklish. The Union Constitution Committee, 
while accepting the formula of Rau, appointed a subcommit- 
tee to examine the question further. The subcommittee met 
on 11 and 12 July 1947 and recommended changes in the pro- 
cedure, that came in the supplementary report of the Union 
Constitution Committee dated 13 July 1947. 

The subcommittee at first recommended as the amend- 
ment procedure the initiation of a hill by cither House of fede- 
ral parliament and on its passage by two-thirds of the mem- 
bers of each house present and voting; its ratification by one- 
half of the units of the federation (i e. the provinces, “states” 
and groups of "states”) and finally the President’s assent In 
the subsequent meeting the necessity of the units’ ratification 
was considered unnecessary except on the proposals for any 
change in (a) the federal legislative list, (b) representation 
of units in the federal parliament and (c) powers of the 
Supreme Cburt. 4 ' Consideration of this part of the commit- 
tee's report was held over on 31 July 1947 on N. Gopala- 
swami Avyangar’s request as the committee was still consider- 
ing. m view of a large number of amendment proposals, the 
extent of share that could be given to the units in the amend- 
ing process. 

Rau’s Draft Constitution 44 adopted the subcommittee's 
report but provided for a simple amendment procedure of the 

47 B N I»m. India's Constitution in the Making, p. 96. 

" Citltion* Irom the Union Constitution Committee’* Pile. 

44 0. Shir* Rio, Select Documents, VoL III. 
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constitution for the initial three years after the commence' 
ment of the constitution. The plan was corroborated by de 
Valera, according to the report of Rau. The Drafting Com- 
mittee, however, did not accept the suggestion and made the 
constitution amendable generally by a two-thirds majority. 
But amendment of the provisions which related to “(a) 
the lists in the seventh schedule, (b) the representation 
of states in parliament or (c) the powers of the Supreme 
Court” would require the endorsement of one-half of the 
state legislatures. A simple amendment procedure was, how- 
ever, proposed for the provisions relating to the choice of 
the governor, number of the houses of state legislatures if 
such moves were initiated in the state legislatures. The provi- 
sion for reservation of seats for the minorities would, in any 
case, remain unalterable for 10 years.™ Indeed, a long list of 
temporary and transitional provisions was incorporated in 
part XVII of the Draft. 

But the pressure for making the constitution amendable in 
a simple way, at least for some time, went on, and the Draft- 
ing Committee, while considering the suggestions on the 
Draft Constitution, proposed to move an amendment to the 
effect that 

“Notwithstanding anything contained in clauses (1) and 
(2) of this article (304) any of the provisions of this Consti- 
tution except the provisions of this article and article 305 may 
be amended by parliament by Jaw whether by nay of varia- 
tion, addition and repeal, within a period of five years after 
the commencement of this constitution.” 

In support of the proposal, the Drafting Committee, inter- 
estingly, advanced three arguments: First, the position of the 
states in the new union was not jet clearly determined. 
Secondly, the Constituent Assembly was not a body elected 
through universal adult franchise. Thirdly, de Valera had 
favoured a simple amendment procedure as in the Irish cons- 
titution. Hence, “the process of amending the constitution 

w Draft Constitution of India, article* 3W and 305. 
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during the first 10 years should be made easier than is pro- 
dded in this constitution'’. 51 

But, by the time the articles were considered in the Assem- 
bly the Drafting Committee changed its position, and an 
amendment proposed by P- S. Deshmukh to ensure the flexi- 
bility of the constitution for the first three years was turned 
down by the Assembly. 5 * 

The final provision about amendment procedure came as 
an amendment moved by Ambedkar on 17 September 1949. 
The new plan additionally required the ratification by one-half 
of state legislatures on amendment proposals with regard to 
legislative relations of the union and states, extent of execu- 
tive powers of the union and the states, election of the Presi- 
dent, powers of the high courts, and the amendment proce- 
dure itself. Provisions about the governor and houses of the 
state legislatures were now redundant, as the governor was 
now' merely a nominee of the President and as reservation of 
legislative seats for the minorities was now partly dropped 
and partly provided temporarily, article 305 was withdrawn. 

During discussion on the amendment provisions, further 
criticisms were levelled against the regidity of the constitu- 
tion. Amendments were moved by P. S. Deshmukh, Brajeswar 
Prasad and H. V. Kamath, but by no “socialist”. No one sug- 
gested that any part of the constitution was unalterable. 53 In 
his reply, Ambedkar firmly denied the allegation and said 
that all articles were subject to amendment in a reasonably 
easy way by parliament.'" Ambedkar said : 

“\Vc devidc the articles of this constitution under three 
categories. The first category is the one which consists of arti- 
cles which can be amended by parliament by a bare majority. 
The second set of articles are articles which require two-thirds 
majority. . . 


55 R. Shiva Ran, Select Documents, YoL IV, pp. 374-75. 

** CAD. Vol V. pp. 1641 & 1665. 

r ~* Indeed an amendment moved by P. S Dfhmukh to “protect” the 
rights Irom amendments was withdrawn by the mover as it was pot 
favoured bv the Assembly (vide Vol IX, pp. 1611 & 1665). 

*’ lb, pp. 1659-62. 
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Chapter Seventeen 
CONCLUSIONS 


“What 1 do say is that the principles embodied in the constitu- 
tion are the views Of the present generation, or if you think this 
to be overstatement, I S3y they are views of the members of the 
Constituent Assembly- Why blame the Drafting Committee for 
embodying them in the constitution? I say, why blame even the 
members of the Constituent Assembly?” — B. R. Ambedkar in 
the Constituent Assembly. 1 

A Unique Assembly 

In India, the Cabinet Mission plan Erst set up the Consti- 
tuent Assembly; the 5 June 1947 statement of Mountbatteo 
then split it and the Indian Independence Act finally gave it 
not only the status of a sovereign constituent assembly, but 
also the power to control a provisional government. The Cons- 
tituent Assembly, in its final form was, therefore, very much 
different from the constituent assembly that had been anti- 
cipated by the Cabinet Mission. 

Bom with a peculiar stigma, it was confronted not only 
with the task of drafting a constitution for India, but also 
with the odd job of making the most important political deci- 
sion for the country, namelv the state’s structure. No other 
constituent body in the world has had to make such an im- 
portant decision in as much as each of them merely recorded 
the achievements of the revolution through which the major 
political decisions had already been reached. 

Yet the Constituent Assembly was given no freedom to act. 


** tJVD.'roi -XI, p. V75. 
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reasons, went beyond the terms of reference attached to 
them. 

The Constituent Assembly of India indeed crossed the 
limit originally set around it by the statement of the 
Cabinet Mission. Yet, whereas the liberty that the Philadel- 
phia delegates took was of their own choosing and the mem- 
bers of the French National Assembly earned their freedom 
by their successful struggle with the king, the change of 
the status of the Constituent Assembly of India was vers’ 
much a product of the developments which were beyond 
the control of the House. The freedom of the Indian Con- 
stituent Assembly had to be earned from the British at a 
very high cost— its own and the country's integrity. The 
Indian Constituent Assembly not only recorded the inevi- 
table misfortune of partition but also was instrumental to 
its occurrence. 

A Sense of Direction 

Nevertheless, partition of the country gave the Assembly 
a sense of direction which its earlier sessions lacked. If the 
partition was the result of circumstances that developed out- 
side the Constituent Assembly of India, the other major 
decisions were also taken according to the several political 
notions that had taken shape in the course of the national 
movement, particularly, on the platform of the Indian 
National Congress which commanded an overwhelming 
majority in the Constituent Assembly. Those notions, in 1947- 
49, crystallised in a strong federation and a parliamentary 
government. It was left to the changing political situation in 
the country to determine how “strong” the centre of this 
federation would he. The rather long duration of the Consti- 
tuent Assembly was contributory to the emergence of this 
strongly unified political organism. Beginning with the 
hazy idea of a loosely federated India the membere of the 
Constituent Assembly moved a long way to reach a tangible 
unity, effectively mitigating all local aspirations. 

It was the imperative of the social forces of the time that 
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India wdold emerge into s strong and organised political 
entity. Ambedkar effectively stressed this social imperative 
when, during the presentation of the Draft to the Consti- 
tuent Assembly, he severely criticised the orthodox demand 
for a village-centred policy : “1 am glad that the Draft Con- 
stitution has discarded the village and adopted the individual 
as its unit.” 3 

That the application of the principle of parliamentary 
government was somewhat crippled at the unit level, was due 
to the '"strong centre” growing stronger. But, when it was 
a question of the nature of the union government, the de- 
cision of the leadership was firmly for a parliamentary type. 
The state-level governmental set-up was the result of a 
compromise between centralism and parliamentary govern- 
ment. On the details, however, the leadership had no clear 
picture, except the somewhat bitter memory of the provin- 
cial administrations in the short period before the second 
world war. The formulation of the details was initially left 
to one of the ablest Indian bureaucrats, B. N. Rau, whose 
acquaintance with the Indian constitutional development 
was more through the Reforms Office, than through the 
judiciary. Rau's premises for the constitution-making, as 
already noted, were (1) the Government of India Act, 193?, 
(2) the dominion constitutions and, to a lesser extent, (3) 
other constitutions, e.g. of the USA and Switzerland. 

The original drafts of the union and provincial constitu- 
tions formulated by Rau were almost wholly based on the 
models of the Government of India Act, 1935, and the do- 
minion constitutions. Some of their basic assumptions, 
therefore, inevitably clashed with the republican and anti- 
executive notions of the Congress leaders. The result was 
the intervention of the lawyers like Ayyar and Ayyangar 
in the question of the union constitution and a somewhat 
unsatisfactory compromise on the question of the provin- 
cial constitution. On the question of minority representa- 
tion to the legislature and the executive the Swiss constitu- 
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tional precedent was, for a while, considered. But, as the 
minority problem took a new turn, the scheme was dropped. 

Besides the minority question, the states formed almost 
the only element of the “Indian problem”. Here, the Con- 
stituent Assembly had a very little part to play. It only 
registered whatever the states' ministry worked out in its 
“negotiation” with the raters. 

On the question of rights both Rau’s and the Congress 
leaders’ knowledge appears to have been chiefly academic, 
except for the somewhat vague commitment to socio-eco- 
nomic reforms and the bitter memories of the suppression 
of individual freedom during the British raj on the part 
of the Congress. Here also the lawyers (like Ambedkar 
and Ayyar) brought about the compromises, between indi- 
vidual freedom and executive exigencies, right to property, 
religion, etc. and the need for reforms. 

The synthesis brought about was not always quite satis- 
factory. For instance, the retention of the terms "pleasure” 
and “discretion" (the latter in reduced frequency) was not 
accompanied by proper explanation. 4 The Assembly, after 
rejecting the qualification of “reasonableness” on the restric- 
tions on fundamental rights, brought it back. Many of the 
now-apparent “puzzles” of the Constitution are in fact due 
to the drafting anomaly, arising out of the cross-purposes 
of the politicians and the administrators. 

The First Principles 

N. V. Gadgfl, a member of the Constituent Assembly, 
complained in October 1948 : “There has not been a 
sufficient discussion of first principles or any attempt to 
lay down the theoretic foundation of the constitutional struc- 
ture either in the proceedings of the Constituent Assembly 
or in the press or public during or after the work of the 

4 The Report of the Administrative Reforms Commission on centre- 
«tste relations (June 1969) stressed that the governor's discretionary 
powers may he “either expressly stated in the constitution or ean ha 
inferred therefrom *. The validity of such an assertion needs examina- 
tion. ’n. ‘he. *J. "hit 'vanrSitcBetft Xssenfc'ly a "intentions. 
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Assembly. On a close study the Draft Constitution would 
appear to be a structure erected primarily under the influ- 
ence of the 1935 Act and secondarily that of the British 
dominions.” 8 

It was shortly after the Constituent Assembly started the 
discussion of the Draft Constitution that Jennings gave his 
first critical appreciation of the Draft, though in a different 
tone from Gadgil's.* ‘The most remarkable feature of the 
Draft Constitution of India”, about which Jennings com - 
plained, was its length. Yet the Constitution was not com- 
plete and needed detailed legislation. An offshoot of this 
complication was relative inflexibility of the Constitution. 
But deeper than these criticisms of the "form” there is a 
major complaint. “Though the constitution proposed is 
fundamentally British in its machinery, the constitutional 
law derives its inspiration from the United States of America, 
and perhaps rightly so, for the Indians tend to be legalistic 
in their outlook, whereas English constitutional lawyers 
are interested mainly in machinery.” 7 

A more considerate British thinker, W. H. Morris-Jones, 
recently commenting on some legacies of India, wrote : “If 
the new Indian rulers received a legacy from their own im- 
mediate past, they assuredly carried over also a legacy from 
their own immediate past, from their experience of the na- 
tionalist movement.” 8 

The claim to originality of any constitutional formula has 
long been recognised as futile. For a constitution of the 
mid-twentieth century India the expectation of originality is 
perfectly irrelevant. Yet India in 19-19 certainly went much 
ahead of her constitutional position in 1937. A number 
of constitutional principles and practices that were adopted 
in the republican constitution could not be supplied by the 
Government of India Act, 1935. Republicanism was un- 
known in the commonwealth. The bill of rights (with the 

b Some Obtenutions on the Draft Constitution, preface. 

* The Niitda, 26, 27, 29, 30 November 2913. 

T The Hindu, 26 N or ember 1948. 

* W. H. Moms-Jone*. The Government and Politic 4 ej India, pp. 25-2 6. 
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extraordinary appendage of the directive principles) was 
adopted almost wholly from outside the framework of 193? 
Act. The new federalism was definitely different from, 
though influenced by, the 1935 formula. The relation of the 
executive and the legislature was greatly modified at the 
federal level. 

Decision-making in the Assembly 
Granville Austin thinks that the original contribution of 
the Constituent Assembly of India was “decision-making by 
consensus”.* Referring to the “nonpartisan character of the 
discussion" on the Draft Constitution, B. Shiva Rao suites, 
that the Congress Party "never yielded to the temptation 
of attempting to cany any of its provisions or of imposing 
any of its ideas through the' weight of its party-majority”** 
Shiva Rao has cited the solution of the problems of the poli- 
tical minorities and national language. The present study, 
on the contrary, has shown that the first question was not 
solved to the satisfaction of all minority-groups. Solution of 
the second question was, in thp language of Austin himself, 
a “half-hearted compromise”. 11 The socialists were simply- 
cold-shouldered, even occasionally snubbed. Complaints 
were often heard of the Congress Party steam-rolling the 
Constituent Assembly. 

Members of the Muslim League, on more than one oc- 
casion, referred to the Constituent Assembly being a “pack- 
ed house”. During the third reading of the Constitution, 
Shibbanlal Saksena, himself a Congressite, observed that the 
meetings of the Constituent Assembly only registered the 
decisions already taken in the meetings of the Congress 
Partv. ,s Ambedkar himself observed on the floor of the 
Assembly that “they had to go to another place to obtain 
a decision and come to the Assembly". ls “Accommodation” 
* Austin, The Indian Constitution , pp. 311-17. 

Shira Rao, The Framing of India’s Constitution, Vol. V, p. 839. 
11 Austin, op. eit. t Chapter 12. 

CAD. Vol XI, p. 704. 

11 lb-* p. 1094. Shira Rao asserts that, “on a numter of contro- 
wsi&I issues, eSon* -"ere made to eliminate or at leant to minimise 
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is, therefore, possibly the more appropriate word than “con- 
sensus” to describe the process of decision-making in the 
Constituent Assembly. On fundamentals, there was little 
concession . 14 

Promises and Fulfilment 

The leaders of the Indian National Congress recognised 
their debt to the training in constitutionalism that Britain 
had imparted them. Behind the drafting of the articles 
\vas the skill of the brilliant civilian B. N. Rau, an intellec- 
tual bred in the atmosphere of English law. As early a? 
in 1945 Ambedkar felt satisfied that in order to have the 
constitution of independent India it was only necessary to 
modify certain provisions of the Government of India Act, 
1935. Thus, besides recording the political fact of transfer 
of power, the Constitution did not bring about much of 
fundamental change. 

The “limited” and “political” achievement of the Consti- 
tuent Assembly in India consisted in stalling the disintegra* 
tionist forces of India which flowed during the latter part of 
British rule and got encouraged by the fact of partition. It 
consolidated the unity of India including the native states. 

It put an end to the cancerous problem of minorities. In 
short, it cut the Gordian knot of the classical “Indian prob- 
lem”, though the merit of the surgery appears to be dubious. 
In any case, the present political map of India was drawn in 
the Constituent Assembly and a parliamentary democracy 
was set up to preside over it. 

differences through informal meetings of the Congress Party’s repre- 
sentatiies in the Constituent Assembly. Of such meetings no authentic 
reports were kepi and only some speculative statements appeared in 
)be newspaper reports” {The Framing o J India's Constitution, VoL V, 
p. 835). 

n J\ G, Bailey, a leading political sociologist writes: “Let us be clear, 
at the outset, that a decision by consensus cannot be reached in a 
council where ceftYe member* number more than about fifteen" (Bailey, 
“Decisions and Consensus in Councils and Committees’ 1 Political Sri- 
terns and the Distribution of Poicer, ASA monograph, f-fo. 2, p. 2). 
Policy-making bodies, Bailey thinks, cannot act through consensus. 
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Writing a "foreword” to a Socialist Party publication on 
the work of the Constituent Assembly of India, in 1947, 
Jayaprakash Narayan regretted that the Constituent 
Assembly's “deliberations have been dominated by cool and 
sedate lawyers who give no evidence that they comprehend 
the significance of the turmoiled birth of a nation”. He 
named that “The Indian Constitution is not likely to be, 
unless drastically amended, an instrument of full political 
and social democracy.” 1 * 

This was bound to be so. Right from the beginning the 
makers of the Constitution had no illusion about their aim. 
On several occasions they made it clear in the Assembly that 
the constitution was going to be nothing more than a politi- 
cal document. While criticising the Draft of the Consti- 
tution, K. T. Shah, a radical congressite, observed, “The 
Constitution’s aim, as explained by Dr Ambedkar, or, as 
can be derived from the wording of the Constitution itself, 
is almost entirely political and not at all social or economic."** 
Truly, the work of the Constituent Assembly was the 
reflection of the political developments that took place on 
the national political arena. Yet, the national revolution of 
India was not complete in the period of work of the 
Assembly. As a result, the Constituent Assembly was found 
to be doing a balancing act between the claims of stability 
and adaptability. Placed between its own commitment to 
widespread socio-economic reforms, repeatedly though rather 
vaguely promised, and the pressure of the propertied class', 
It upheld the claims of property and at the same time con- 
firmed its promises for socio-economic reforms through the 
directive principles and left the door open for land reforms 
in certain states where the programme had already been 
Initiated. 

A number of important developments took place during 
the rather prolonged functioning of the Constituent Assembly 
and were reflected in the Constitution. As a result, the Const!- 

'* SaeWiu P«rtj. Draft Constitution of Indian Republic, p. 5. 

'i&. Vii. p. *YS. 
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tuent Assembly members were taken along routes of whicK 
they were only vaguely and indistinctly aware at the 
beginning. 

Yet a very important feature of the Constitution was the 
transitional character of several provisions, among which 
those relating to the units of the federation are most re- 
markable. The parliament got absolute power to change the 
territorial boundaries of states. Integration of princely states 
was not obviously complete. The problem of linguistic re- 
organisation of states was unsolved. 

One notes the various adaptation and removal of difficul- 
ties orders that had to be passed to make the Constitution 
applicable to the still fluid condition of the country. 

The social forces of the time permitted exactly this much 
and no more. The stable and independent political order 
that was most urgently needed for the full flowering of 
Indian economic prosperity was ensured by the two epoch- 
making incidents of transfer of power and framing of the 
Constitution. Right to property was ensured to the extent 
that a welfare state could afford to ensure. 

In his reply to the debate on the third reading of the 
Constitution, Ambedkar, however, showed his awareness of 
the shortcomings of the Constitution : 

"On 26th January 1950, we are going to enter into a life 
of contradiction. In politics we will have equality and in 
social and economic rights we will have inequality. In politics 
we will be recognising the principle of one man and one vote, 
one value. In our social and economic rights we shall by 
reason of our social and economic structure, continue to deny 
one man one value. . . We must remove tins contradiction 
at the earliest possible moment or else those who suffer from 
inequality will blow up the structure of political democracy 
which this Assembly has so laboriously built up/' ,T 

Rajendra Prasad, in his concluding speech on the third 
reading, also said, 

“The Constitution has provisions in it which appear to 


« CAD, VbL XI, p. 979. 
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be objectionable from one point or 3notbei. We must admit 
that the defects are inherent in the situation in the country 
and the people at large.”*® 

If the Constitution has great omissions, the mistakes ot 
commission are not quite insignificant. Complaints of com- 
plicating details in the Constitution .have been raised very 
often and by many, including Jennings. In the constitutional 
document several provisions are overlapping; some may even 
be considered superfluous. 1 * Understandably, the radicals of 
the country, specially the socialists, demanded the Consti- 
tution to be amendable by an ordinary legislative procedure. 
Ambedlcar answered these demands by citing the American 
and Australian constitutions in comparison to which the 
Draft Indian Constitution laid down “the simplest” amend, 
ment procedure .® 0 "His answer on this point is interesting 
from the theoretical point of view ; 

“The Constituent Assembly in making a constitution has 
no partisan motive. Beyond securing a good and workable 
constitution it has no axe to grind. In considering the 
articles of the constitution, it has no e>e on getting through 
a particular measure. The future parliament, if it met as a 
Constituent Assembly, its members will be acting as parti- 
sans seeking to cany amendments to the Constitution to 
facilitate the passing of party measures which they have 
failed to get through parliament by reason of some article 
of the Constitution which has acted as an obstacle in their 
way... That is the difference between the Constituent 
Assembly and the future parliament. That is the reason why 
the Constituent Assembly though elected on limited fran- 
chise can be trusted to pass the Constitution by simple majo- 
rity and why the parliament though elected on adult suffrage 
cannot be trusted with same power to amend it .” 31 

JS Ib^ x>. 903. 

**D. N. Sen. a leftist academician, thought that the Indian Constitu- 
tion was a copy-hoot text boTrosstd indiscriminately tiom alien 
•ources (Vide his Paradox of Freedom , p. 8). 

” CAD, Vol. VO, p. 43. 

51 pp. 434t 
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The claim is \-ali<3 as far as it goes. For, every Constituent 
Assembly has a mind which can be understood in the light 
of the concrete political and socio-economic forces of the 
time and place. The limitations of these forces, therefore, are 
bound to be attached to the constitution it produces, and to 
be exposed gradually with the passage of time. It is for this 
reason that the comments like, “no amendment may be re- 
quired at all for many decades to come" (Santhanam) appear 
naive. 82 

However, within the Assembly all parties, except the extre- 
mist sections of the League, the Alcali Sikhs and the socialists 
gave their support to the Constitution, full-hearted or qualifi- 
ed. Outside the Assembly the Communist Party' was the only 
considerable political group which decried it for long. Of the 
total strength of 308 members 275 signed the final Constitu- 
tion, 28 did not. At the end of the Assembly’s life there were 
5 vacancies (4 Muslim seats from East Punjab and 1 from 
Rajasthan). No conclusion can definitely be drawn about the 
members' attitude towards the Constitution by this statistics; 
for the absent names include those of some known critics as 
well as supporters of the Constitution. 23 Yet, the missing sig- 
natures appear somewhat mysterious to those who recall tlut 
the final constitution was ceremonially carried to Patna to 
obtain the signature of a member who was then in sickbed. 

22 lb., VoL 'IX. p. 719. Before the completion of a quarter century of 
(he republic, the Constitution was amended thirty-on* times. 

21 There -were 5 vacancies on the last date of the Assembly. Some of 
the members -who did not sign the Constitution are named below: 

(I) Perumalaswami Reddi, (2) S. II. Prater, (3) Ramkrishna Rang* 
Rao. (4) T. A. Ramalingam Chettiar, (5) P. M. Velayudhapani 
—(Madras) : 

(6) M. R. Masani, (7) S. Nijalingappa, (8) S. K. Pa til, (9) Abdul 
Kadir Mohammed Shaikh, (10) Azix Ahmed Khan — (Bombay); 

(II) Damodar Swarup Seth, (12) Govind Ballabh Pant. (13) Ilati- 
hat Nath Shastri, (14) Jagannath Baksh Singh, (IS) J. P. Srirastass. 
(16) Hasrat Mohani, (17) Rafi Ahmed Kidwai— (CP) ! 

(18) Hnkam Singh. (19) Bhopinder Singh Mann — (R. Punjab); 

(20) Sarangsdksr Das— (Orissa states). 



EPILOGUE 


The thesis of this volume is that the Constitution of 
India, like any other constitution, is essentially a human docu- 
ment worked out by people motivated by a particular histo- 
rical condition. As every human endeavour is subject to 
limitations, a constitution is liable to be criticised, as much as 
adored, amended and even scrapped. It is ironical that France 
'which has had five republican constitutions since the Revo- 
lution, intermitted by despotic or semidespotic rule, insert- 
ed in each of them a provision that the republican form of 
government was not subject to amendment. 

The hullabaloo about ‘crisis of confidence’ that started in 
this country in the wake of the Golaknath Case judgment 
and climaxed in the resignation of three Supreme Court 
judges this year has had the salutary effect of under- 
mining the esoteric view of constitutional legality. Allega- 
tions of executive interference with the course of justice arc 
frequently heard. At the same time, an impressive number of 
judges have entered the arena of political controversy and 
exposed themselves to public scrutiny. 

A constitution is as much a political framework as a set 
of legal principles. When, therefore, legal constructions 
lose congruity with the prevailing political ideas, law and 
politics come to clash with each other and allegations of 
partisanship are flung against the law and the court. 

It will be wrong to interpret the current controversy as a 
confrontation between the government and the citizens, /rr 
this country, as in the USA, the role of the judiciary in pro- 
tech'ng the political liberties of citizens has been generally 
appreciated. But on the question of property the judiciary 
has presented an image of the defender of a dying order, 
namely, individualism. In the second half of the twentieth 
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century property- has become a political concept subject to 
constant legislative review. In India right to property has 
been the theme of seven amendments* and several judicial 
disputes. Besides property only the right to freedom has 
been slightly touched 2 which is an evidence against the 
apprehension about scuttling the rights of Indian citizens. 

31 amendments within a span of a little over 23 years is 
an alarmmg number unless, of course, it is remembered that 
7 , I,Cn J are minor in nature - 8 T’he largest number 
™ ra Zh me "?.L e,ate 1,01 10 n ' ?h,! bnt <° «■= territorial 
, C P° inli "S to the ad hoc nature 

hlfbem t ?- 7 1 ,” , tabl ? lieJ in 19; “- Th = seventh schedule 
has been sub,ected to three amendments,* reservation of 

to^hvo^TS 1 *''? fte S 5 h 'f“ ,ed as, es and scheduled tribes' 

amendments^ ?*" 1,11 bee " 

amendments' All these have passed almost unnoticed Onlv 

'unirt for tle *5 k S ? bba I»n demonstrated public 
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beta een the legishdur” and^ the "judiciar^ 
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sident as a counterweight against parliament. They have been 
foiled by the ruling party at the centre. This has not been 
the case with the state government where the governor enjoys 
an undefined constitutional discretion and, being virtually 
an agent of the central government, occasionally confronts 
the council of ministers and/or legislature of the state and 
causes the greatest amount of strain in our federal set-up. 

Federalism and parliamentary democracy are the hvo main 
planks of the constitutional structure of India. In fact they 
are integrated, for federal autonomy of the states is real only 
to the extent that responsible state cabinets exercise a free 
hand. Excessive central interference with the state affairs 
may only embitter union-state relations and strengthen the 
centrifugal tendencies of the regional parties. 

When discretion was granted to the state governor, its 
scope was expected to be restricted to the tribal areas within 
Assam, but, in the 1935 pattern, he was granted the plenary 
power to decide in his discretion when he can exercise his 
executive discretion. Then the seventh amendment provided 
for 'special responsibility’ of the governors of Andhra, 
Maharashtra and Gujarat. When the state of Nagaland was 
created, the governor was given a ‘special responsibility' with 
regard to law and order within it to be discharged in his indi- 
vidual judgment. He was given the discretion to decide when 
he should exercise that judgment. 

The governors have assumed the role of the centre’s watch- 
dog. This is probably inevitable in the Indian context, but 
the significance of this role needs to he defined. For example, 
the governors’ power of dismissal /dissolution is logically 
inconsistent with their power to recommend constitutional 
breakdown. Reserration of bills for presidential assent, at 
personal discretion, is still more inconsistent with this power. 

In England rojal discretion means freedom from legisla- 
tive accountability but not from ministerial advice. Confront- 
ation between the crown and the cabinet is unthinkable to- 
day. In India conflict between tbc governor and his cabinet 
has become a part of party politics. 



A ppendix 

CONSTITUTION-MAKING IN SOME OTHER COUNTRIES 


“If we investigate the origins of modern constitutions we find 
that, practically without exception, they were drawn up and 
adopted because people wished to make a fresh start, so far as 
the statement of their system of government is concerned” — 
K. C. Wheare. 1 

Hie idea of a written constitution, achieved through a represen- 
tative assembly, was very much of Western origin. It marked 
either the collapse of an old power-relation involving the admis- 
sion of new classes to power or structural changes in the body 
politic, both more or less sudden in nature. According to some 
people a written constitution first emerged in England in 1653 
(viz the Instrument of Government of Cromwell), though was 
promptly scrapped by the restoration of Charles II. The name- 
constituent assembly — was, however, for the first time adopted by 
the French National Assembly in 1789. 

C. F. Strong found in the movement for a written constitution, 
in the continental countries as well as the British North American 
Colonies since the latter part of the 18th century, an attempt at 
“seeking the means of circumventing the despotism under which 
the continent lived”, adopting as a model the British Constitu- 
tion which had grown over centuries. Besides, there is an ele- 
ment of “social contract” in such a constitutions 

Constitution of the VSA 

Though the Philadelphia Constitutional Convention, that met 

* [Modern Constitutions, pp. 8-9. 

* Modern Political Constitutions, pp. 33-37. 
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in May 1787, was convened by the Congress lor the “sole and 
express purpose of revising the Articles of Confederation” by 
common agreement, the convention went beyond the terms of re- 
ference in two respects. First, the delegates at the outset agreed 
tacitly that revision of the articles of Confederation would not 
serve their purpose, they had to write a wholly new constitution. 
Secondly, the Congress had required the new constitution to be 
submitted before it and the several legislatures of states. The con- 
vention decided that when nine of the thirteen states would have 
ratified the constitution, at conventions elected by the people 
for the purpose, it would come to force. So, on receipt of the 
new constitution, the Congress only passed it on as it was to the 
states for ratification at special constitutional conventions. 

The Philadelphia Convention was attended by representatives 
of all states but Rhode Island.* The draft was passed by un- 
animous consent of the states present. But by the end of 1787 
only three states ratified it. Suspicion of the states about the 
new government raised a controversy between the federalists and 
the anti-federalists. It was only after conceding the demand for 
inclusion of a Bill of Rights in subsequent amendments that the 
federalists were able to secure the approval of 1 1 states by June 
1788. North Carolina and Rhode Island ratified it in November 
1789 and May 1790 respectively only after a Congress threatj 
of trade boycott by the union and persistent internal demands by 
the federalists therein. 

The Philadelphia Convention (1787) was thus summoned for 
consolidating the gains of the War of Independence which had 
ended a few years earlier. The Constituent Assembly of France 
(May 1789 to September 1791) on the other hand emerged 
at the height of the first phase of the liberal democratic revolu- 
tion in the country. 

* Beard noted that “A large propertjless mass was.. , excluded at 
the outset from participation (through representatives) .in, the work 
of framing the Constitution'’, and “The Constitution was ratified by 
a rote of probably not more than one-sixth of the adult males" [An 
Economic Interpretation of the Constitution of 0 » « UabsiE Stnu ts '«{ 
America, pp. 3M-5). “ , • 
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The French Quest for a Constitution 

When the States General of France met on 5 May 1789 for 
the first time after 1614, with 28S nobles, 308 clergy (two-thirds 
of whom were parish priests) and 621 representatives of the 
third estate (elected by all men of and over the age of 25, whose 
names were on the list of tax-payers) the idea of Louis XVI 
was to make it agree to his tax proposals. That the States 
General, instead of satisfying the king, demanded' a “constitu- 
tion” for France was no sudden development within the States- 
General but a result of a long period of democratic campaign in- 
spired by the Glorious Revolution (1688) and successive philoso- 
phers and statesmen. Right from the beginning of the session 
neither the king nor the first two estates had any grip over the 
proceedings. The assembly turned into a battlefield of the no- 
bility and the bourgeoisie. The third estate demanded one cham- 
ber foe all but , as the nobles and the clergy did not join them 
for long, the third estate decided to “constitute itself’ as the 
only legislative chamber without the others. After the partici- 
pation of some clergymen, the house declared itself, on 17 June 
1789, as the National Assembly. Then started the real battle 
between the king and the nobility on the one hand, and the third 
estate (consisting mainly the middle class) on the other. 

The three estates were ultimately united, but the third of them, 
understandably, dominated the assembly. In July 1789, the 
National Assembly started the constitution-making, having 
assumed the name of the Constituent Assembly. On 27 August 
a Declaration of Rights of Man was issued. By the end of 1 789 
the constitution was framed, but it took a long time to make the 
king accept it, agreeing to the deterioration of his status to 
that of a constitutional monarch. The third estate had meanwhile 
been divided into the extremist Jacobins and the moderates. The 
Constitution of 1791 bears several indications of concessions 
to the king and the nobility. 

Both the Philadelphia Convention and the French National 
Assembly, thus, due to historical necessity clearly went beyond 
the terms of reference originally attached to them. The develop- 
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ments ia themselves are significant though by no means the 
product o! the efforts of the respective assemblies themselves. 

If the mob — the people of France — broke into the Bastille 
putting an end to the old order of the king and his nobility, the 
National (Constituent) Assembly first wavered between revolu- 
tionary ardour and bourgeois love for order and ultimately decid- 
ed on a constitutional monarchy. The assembly even tried to 
stabilise the new order they had established by laying down 
(under the provision for Amendment of the Constitution) that . 
the Constitution could not be altered for ten years and that the 
votes of three consecutive legislatures were necessary before a 
fourth, having added to its strength 249 more members elected 
for the very purpose of amendment, could proceed to any revision. 
Such an amendment would come to force in the seventh year of 
the proposal. When the second wave of revolution was launched, 
however, by the Paris Commune in August 1792, the whole 
newly-built structure collapsed. In the same spur of event France 
became a republic. 

Historians arc agreed in declaring that more than the monarchy 
fell on 10 August. The “people” of Rousseau came up as the 
sovereign. They not only compelled the National Assembly to 
suspend the king, they also ordered the election of a National • 
Convention on the basis of manhood suffrage. The convention 
produced a fresh republican constitution in 1793. 

Referring to the radical changes wrought by the two (consti- 
tuent) assemblies during the revolution in France Gaetano Salve- 
mini writes : 

“The greater part of this radical destruction was the work — not 
as is commonly thought — of the two assemblies, but of the mob' 
which was swayed by the deputies’ will only in so far as the 
latter accorded with its own destructive fury.” 4 

It is therefore, advisable to remember that the real maker of ( 
a constitution as well as its sustaining force is not the Constituent 
Assembly but the people whose hopes and fears the Constituent 
Assembly only endeavours to reflect The real decisions are 
made outside the assembly in the wide social arena— the battle- 

*• The French Ret elution, p. 327. 



Appendix 


291 


field of diverse social interests. The Constitution embodies the 
norms of relationship of these interests at a particular phase of 
history. With the changing patterns of social relationship, either 
the constitution adapts itself, or is liquidated. 

Though the Federal Constitution of the USA was framed not 
by any universally elected assembly, the US society contained 
within itself the forces which not only sustained it during the civil 
war, but also consolidated it further. On the other hand, the French 
Constitution of 1793 failed to survive the immediate challenge of 
dictatorship. Several attempts at its resurrection were frustrated 
by the internal instability of social and political forces of France. 

The movement for liberal constitutionalism was temporarily 
halted by the reaction of 1815, and was revived in the year of 
continental revolution — 1848. The 1848 National Assembly 
(of France) was elected by the people, under universal franchise, 
with the mandate for framing a constitution. Vet like the con- 
vention It met an amazingly premature death at the hand of 
Louis Napoleon. 

When Napoleon himself was defeated by the German army, 
the “Government of National Defence'’ concluded peace with 
Germany and formally announced France as a republic. On 8 
February 1871, elections to the 758-member National Assembly 
were held with one-third of French territory under German con- 
trol and the imperialists staying away from it. The method of 
ejection was by departmental units. But soon Thiers, a moderate 
and former constitutional monarchist, was elected “chief of the 
executive government” and the trend of events now changed to- 
wards a conservative direction. Thiers proposed a conservative 
republican government. On 18 March with the Prussian army 
in Paris, the socialist-inspired Commune movement started. The 
government mercilessly suppressed it. The growth of conserva- 
tive forces can be observed from the fact that the National As- 
sembly could decide upon a republican constitution for the coun- 
try by only a one-member majority in such a vast house. 

The Constitution of the Third Republic was, thus, framed by 
a national assembly, which did not have the formal authority of a 
constituent assembly. The Constitution was the combination 
of certain acts passed without slightest speciality. Yet, the re- 
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publican form Of the Constitution -was' made unalterable and, in 
spite of the instability of party-position'of the country, the Con- 
stitution had a rather longlife. -It was destroyed by the nazi 
conspiracy during the ‘second world ' war. " When the French 
people reformed their government after the' war, they decided 
not to revive the old Constitution but to frame a new one. That 
was mainly due to the growth of leftist forces which disfavoured 
a strong presidential executive. ' - ’ 

Central Europe ' ' ' 

In Switzerland the Constitution was the product of the effort 
for achieving unity and democracy. Its Helvetic Republican Con- 
stitution (1798) was an imposition by the French Directory. 
It, however, laid down the foundation of futuie Switzerland. 
After the Napoleonic assault the desire ‘for Swiss unity was im- 
peded. In 1815 freedom was restored to her. It was only with 
the great continental revolution of 1848 that Swiss unity be- 
came a full reality. Crushing the secessionist effort of its seven 
cantons, the Diet appointed a Committee of Revision which fram- 
ed the draft of a new confederal constitution for Switzerland. The 
draft, as adopted by the Diet, was submitted for referendum. The 
new Consitution was adopted against the opposition of 6J cantons 
and 17,897 voters. 

If, in the France of 1789-91, the National Assembly emerged 
victorious out of its struggle with the king, in the Germany of 
1848 the popular assembly was decidedly defeated in its fight 
for democracy. 

In the beginning, however, the Prussian ling conceded to the 
people the demands for a constitution and a unified German 
state. In May 1848, the Frankfurt Parliament, elected on uni- 
versal franchise, met with 831 delegates from all parts of Ger- 
many (60 landowners, 49 university pxofessors, 5T teachers, 157 
judges and civil servants. 66 lawyers, 20 mayors, 118 higher 
officials, about 570 protcssionals, 4 master workers and 1 1 post 
office officials). After about a year of intellectual exercise in the 
concepts of fundamental rights and German nationalism when 
the Frankfurt Parliament formed the Constitution -of a Federal 
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Germany with the Prussian king as the constitutional monarch, 
the king rejected it. - 

For, meanwhile, reaction to the democratic enthusiasm of the 
people had set in. The German princes had the real power. Led 
by the Austrian king, -they opposed a democratic federation of 
Germany. The Prussian ruler, therefore, rejected the "crown of 
filth and mud”. The princes scattered the parliament at the point 
of the bayonet Germany achieved unity (minus democracy) 
under Bismarck. Her dream of democracy was realised only after 
the first world war when the Weimar Republican Constitution was 
framed by an ideally elected (universal franchise including 
women, proportional representation) National Assembly consist- 
ing of 423 deputies. 

After the first world war, there was a general revival of the 
movement for national democratic constitutions in Europe and it 
spread even outside Europe. “Yet far as it had gone in Europe, 
political constitutionalism had in most cases still farther to go 
in the matter of representative democracy and nationalism.” 3 
And this new democratism was very shortly to be overwhelmed 
by the fascist-nazi reaction. 

Contemporary Constitutionalism 

Towards the end of the second world .war the most perfect 
constitution-making was initiated in France by the provisional 
government of Charles de. Gaulle .(the Fourth Republic). A 
universal adult franchise for the. first time including all women 
of France, was granted in the election that took place, on 21 
October 1945, upon the following issues: 

(1) Choice of representatives of the -assembly. 

(2) “Do you wish the assembly elected today to be a Consti- 
tuent Assembly?” (The voters were also asked to approve of a 
proposal for holding a second election immediately if the consti- 
tution, framed by the assembly, was not ratified.) 

(3) Should the assembly also work as a legislature with limit- 
ed powers? 

The second and the third questions were answered by the 


Strong, op. «'r, p. 44. 
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majority of voters in the affirmative. In the choice of thb 
representatives a reasonable measure of proportionate represen- 
tation to the various groups and political parties was provided. 
A large assembly of 586 deputies, including 159 communists and 
their affiliates, 146 socialists, and 150 members o! de Gaulle- 
supporter MRP (Mouvcment Republicaine Populalre) was 
elected. 

The constitution produced by this assembly was, however, too 
radical to be ratified by the voters. After its rejection in the 
referendum the election of a second constituent assembly was 
called upon. The communists became slightly, the socialists sub- 
stantially, weaker in the assembly, the MRP much stronger. The 
previous constitution was revised with blue ink. Without much 
enthusiasm, the people ratified the new Constitution in October 
1946. Even this almost ideally framed Constitution was repu- 
diated when the war-t'une hero, Chatles de Gaulle, came to power 
through the coup of May 1958. He considered it necessary to 
supersede the Constitution of the Fourth Republic which had 
been approved in popular referendum. The people, in reften- 
dum, also decried their once acclaimed Constitution and cheered 
the Constitution of the Fifth Republic framed at de Gaulle’s 
office; but the political pundits expressed doubt about the dura- 
bility of the new Constitution even at the time of its birth. 

Italy’s struggle for a national union and a democratic consti- 
tution goes as far back as the upsurge of 1850 against Austrian 
mastery over North Italy. In 1848 the struggle of Italian king- 
doms against Austria led to their achievement of liberal constitu- 
tions from their rulers. Austria, however, reestablished herself 
over Italy by 1850 and all the constitutions, except that of 
Sardinia-Piedmont, were subsequently revoked. 

After the second world war, the Republican Constitution of 
Italy w-as framed. Immediately after the liquidation of the fascist 
regime the consultative assembly (Consulta) of the crown was 
set up and it started a vigorous programme of democratisation of 
the government machinery. Finally, the Consulta wound up its 
business after passing two decrees, one providing for the election 
of a constituent assembly and the other providing for a referen- 
dum on the question of monarchy. • 
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In June 1946 was elected the Constituent Assembly. The 
people also gave their verdict in favour of a republican govern- 
ment. Voting right was granted to all of or above the age of 
twenty-five. A highly representative assembly debated over the 
constitution for one year and a half. Ideological controversies 
lasted long in the assembly dominated by the christian-democrats, 
socialists and communists. On 22 December 1947 the assembly 
passed the Constitution by 453 votes (including the communists') 
to 62, the latter being the votes of extreme rightists. 

The postwar Constitution of (West) Germany was framed 
very much under foreign supervision. Following the London Con- 
ference of the allied powers in June 1948, which took the deci- 
sion for unifying the three western occupied zones of Germany, 
a constituent assembly was summoned. Its sixty-five members 
were not elected by the people but chosen by the Laender gov- 
ernments (their respective representation varying according to 
the strength of population). Elections were held nationally and 
partywise, the social-democrats getting 27, the christian-demo- 
crats and christian-socialists 27, the Free German Party 5. the 
Centre Party 2, the German Party 2, and the Communist Party 2 
seats. The nazi experience was green in everybody's mind. The 
allied powers wanted a loose federation. They also reserved their 
sovereign authority under the Occupation Statute. 

On 8 May 1949, the basic law was passed by 53 against 12 
votes. The Constitution got the required ratification of two-thirds 
of the Laenders, in the same month, and was proclaimed on 23 
May. The next month the allied occupation regime was repfaced 
by a high commission consisting of representatives of the Western 
powers and retaining the special powers under the Occupation 
Statute. 

Yet, the allied powers could not dictate the new constitution 
of Germany. They were in favour of a decentralised federation. 

So were the christian-democrats. Some small parties. Including 
the communist, were still more opposed to centralism. The social- 
democrats, on the other hand, were in favour of a strong centre. 

In view of the general sentiment for unity the allies had to give 
In. The Germans also cold-shouldered the allies’ suggestion to 
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include West Berlin In the federation with a desire not to pro- 
voke Russia, - , i 

The German experience is very much parallel to that of Japan. 
During the first months of occupation of Japan General Mac- 
Arthur told the Japanese Diet several times to frame a democra- 
tic constitution. The Diet itself had been elected on the basis of 
restricted male franchise. It was not at all willing to amend the 
Constitution of 1889. After tremendous pressure they set up a 
constitutional problem investigation committee whose suggesions 
tot minor constitutional changes were turned down by the sup- 
reme commander of the allied powers, who had a new draft 
constitution written in his office hurriedly in English and placed 
it in the Diet. The Diet made the show of debating it and accept- 
ed it in November 1946. The Constitution came into effect on 
3 May 1947. 

Socialist Constitutionalism 

It is a study in contrast to examine the framing of the consti- 
tution in the socialist countries. After the overthrow of the tsar- 
dom in Russia in February 1917, a provisional government was 
established, mainly under liberal bourgeois leadership. This pro- 
visional government announced the holding of election for a 
constituent assembly on the basis of universal adult franchise 
(proportional representation). In his April theses, presented to 
a conference of the Bolshevik members of the AU-Russia Con- 
gress of Soviets, Lenin raised the slogan of realising the final 
stage of communist revolution. The Duma was dissolved in 
September and the AU-Russia Soviet gained in power. Mean- 
while, the Bolsheviks were increasing their strength in the Soviet 
through their success in municipal elections. In September 1917, 
elections to the Constituent Assembly were ordered. Under the 
leadership of the Revolutionary Committee of the Bolshevik 
Party, on 25 October, the Bolshevik soldiers of Petrograd 
dissolved the provisional government On 26 October, the All- 
Russia Congress of Soviets resolved that “for the purpose of 
administering the country, pending the convocation of the con- 
stituent assembly, a provisional workers’ and peasants’ govern- 
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merit shall be formed”. In November, election of the Constituent 
Assembly was held on the basis of universal franchise (P.R.). 
In the Constituent Assembly the Bolsheviks got 16S seats, 
leftwing revolutionaries 39, rightwing socialist-revolutionaries 
380, Mensheviks 16, Kadets and bourgeois 17, national groups 
81. 6 The total of votes polled by the Bolsheviks Was 9.02 millions 
out of 36.26 million (i.e. 25 per cent). Lenin calculated that the 
Bolsheviks got majority in the working class areas and socialist 
revolutionaries in peasant areas. T 

Lenin now put forward the thesis that in view of the revolu- 
tionary changes in the country the Constituent Assembly had out- 
lived itself. “The convocation of the Constituent Assembly in 
our revolution on the basis of lists submitted iQ the middle of 
October 1917 is taking place under conditions which preclude 
the possibility of the elections to Ibis Constituent Assembly faith- 
fully expressing the will of the people in general and of the 
toiling masses in particular.”* 

Obviously, the Bolshevik gains through the revolution were 
so much greater than its gains in the October elections that they 
could safely liquidate the bourgeois-dominated Constituent 
Assembly and depend upon the All-Russia Soviet. On 16 
January 1918, the Constituent Assembly met and, on the same 
day, it was dissolved. Lenin also declared that, though “in a 
bourgeois republic a Constituent Assembly represents the highest 
form of democracy'’, for the transition from the bourgeois to 
the socialist order, for the dictatorship of the proletariat, “a 
republic of Soviets of Workers’, Soldiers’ and Peasants’ Deputies 
is not only the form of a higher type of democratic institution 
(as compared with the bourgeois republic crowned by a consti- 
tuent assembly) but is the only form capable of securing the 
most painless transition to socialism”. 9 

So, the working-class party, the Bolshevik, “captured" power. 
Through a liberally elected Constituent Assembly the socialist 

n Figures from Finer, Goternmtni of Greater European Power, p. 789. 

T The Constituent Assembly Elections and the Dictatorship of the 
Proletariat, pp. 7-9. 

* Theses on the Constituent jfisrmMy, paragraph 4. 

• Ibi if- paragraph* 1 & 3. 
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transition was not considered possible. The controversy that 
such action of Lenin raised is thus vital for any democratic coun- 
try. How much is a constituent assembly capable of attaining in 
terms of social progress in its effort to compromise the different 
political outlooks and reach a universally agreeable formula? 

77ie Transition in Czechoslovakia 

The Italian Communist Party, as already noted, participated in 
the constitution-making of their country and accepted the Consti- 
tution. Another country produced a semi-socialist constitution 
through a constituent assembly, and that was almost simultaneous- 
ly with India. During the second world war the first Republican 
Constitution (February 1920) of Czechoslovakia collapsed due 
to nazi pressure. Benes, the eminent nationalist leader of Czecho- 
slovakia, returned from London to head the provisional gov- 
ernment of the country. A provisional assembly elected by local 
anti-fascist committees, which had formed themselves during the 
liberation movement, met on 25 October 1945 and functioned 
until a constituent assembly (with legislative powers also) was 
elected on 26 May 1946. 



RESILT OF THE ELECTIOV 


Party 

Number of totes 

Number of seats 


polled 

obtained 

Social-Democrat 

905.654 

29 

Communist 

2 695,915 

lit 

Czech National 

'l 


Socialist 

1.298,917 | 


People’s 

y 


(Catholic) 

1.110,920 | 

147 

Slovak Democrat 

988.275 J 


Oth»i» 

— 



A new national front government was formed with Kliment 
Gottwald, the communist leader, as Prime Minister. Crisis in 
the same cabinet, howeser, started when the Minister of Interior 
Nosek reorganised the police force in order to purge it of fascist 
elements and this led to a sharp controversy within the cabinet 
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the cabinet as a result of which 1 ^ tactics of the non- 

signed on 20 February. 11 » a! ^ ctta and leave the com- 
communist ministers to hasten Masar yk, the nonpartisan 
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binet. On 25 Februaty. therefore, 

lions and a new set-up. several parties and 

The action committees were workinS s „ ere purged 

the legislature. All ““^“Suslent Ass«nbiy (a.tend- 
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ed by 246 members out of a torn ^ g „„ al election took 

, motion unanimous y. 3 " ” ^ Na ,io„al Front card dates 
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based on a coalition of all “popular" forces and a mixed economy 
(involving nationalisation of mineral resources, industry, whole- 
sale trade and finance and ownership of land by tillers). A parlia- 
mentary government without any real power for the President was 
ihe governmental structure. It was only in 1961 that Czecho- 
slovakia was declared a socialist state. 

It was, again, not the assembly but the action committees which 
made this transition possible. The action committees, however, 
were certainly more organised and determined than the mob of 
the Paris Commune. In A Letter from Twenty-two Czechoslovak 
Historians it is also admitted that “The peaceful way, as we un- 
derstand it in the light of our experience, includes elements of 
direct coercion, just as armed struggle and violent revolution, as 
a rule, involve elements of peaceful development.” 1 * 

Strangely enough, most of the constitutions, framed by consti- 
tuent assemblies that were elected on the basis of universal adult 
franchise have to fat not been sufficiently durable. The conclu- 
sion, therefore, is inevitable that the real basis of stability of a 
constitution is not any particular way of its framing but the self- 
sustaining force it is able to gather. As Finer puts it “a modern 
constitution, however wise and reasonable it is, contains so many 
stipulations that a community freely organised as it is into 
■numerous selfassertivc and self protective groups, finds a sincere 
consensus difficult if not impossible to attain against at least one 
substantial group’s dissent from some important part of the do- 
cument." 1 ' 

Constitutionalism within the British Commonwealth 

Within the British empire, the experiment started in Canada. 
Alarmed by the disloyalty of the New England colonies, the 
British government started constitutional reform in the Upper 
and Lower Canadas by granting them a representative legislature 
in 1791, which however had no eSective control over the exe- 
•cutive. A clash between the two was, therefore, inevitable. 

information Bulletin, 15, Prague. Peace and Socialism Publishers, 
M64. p. 766. 

11 Tfceor V and Practice a} Modem Government, p. 154. 
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ence met on 10 October 1864 with 33 members (Canada 12, 
representatives of both parties and both races inclusive. New 
Brunswick and Prince Edward Island 7 each. Nova Scotia 5 and 
New Foundland 2). The Quebec Conference, after 18 days* 
work, was able to formulate 72 resolutions which would serve as 
the basis of a Canadian federation, subject to the acceptance of 
the several provincial legislatures, and enactment by the Bri- 
tish Parliament. The scheme was ratified by a large majority 
m the Canadian Parliament, demand for submission of certain 
resolutions to the people having been turned down. The New 
Brunswick legislature was dissolved, but the new legislature was 
more hostile to the agreement than the former. The legislatures 
of Nova Scotia and Prince Edward Island also rejected them. A 
general election in New Foundland after the Quebec Conference 
went against the decisions. 


Appeals were made to the queen of England to intervene (in 
different terms, indeed). A conference of 6 delegates from 
Canada, 5 delegates each from New Brunswick and Nova Scotia 
met first among themselves, on 4 December 1866, and then under 
the chairmanship of the British Colonial Secretary The for- 
mula that was evolved in London differed in many respects from 
the Quebec resolution and formed the basis of the British North 
America Act, 1867. 


Neither the Quebec Conference nor the London Conference 
was thus, a constituent assembly or even a constitutional con- 
vention They were, generally, discussion forums, the second 
particularly, a sort of round table conference. The British gov- 

“!l WayS t . ma,n, r ned ,he su P reme vcto P Qwer and there- 
fore was the arbiter of Canada’s destiny. 


3 development was more or less 

“ s ™» discussion to federate 

In JannarTlMs’ V” d “"“Shout the nineties. 

IS® 2 of the premiers of the colonies 

colSv be ™ “™>'™ »id. leu representatives from each 

In March lMThT* ^ '“ bl,ns acK OI «" colonial legislatures. 
March 1897 the convent™, ne , a , Adelaide ^ r ‘ p „ smta . 
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lives of five colonies. The representatives were chosen in all 
hut one colony through direct elections. 

The convention appointed three committees and finally a 
drafting committee. The draft bill formulated by this committee 
was considered by the convention and then referred to the 
■different colonial legislatures. Adjourned on 23 April the con- 
vention met in September 1897 for three weeks and again in 
January 1898. The draft bill, thus amended, was referred to the 
people of each colony with the stipulation that if at least three 
colonies agreed to it the bill might be sent to the queen for 
legislation. Three colonies actually ratified the bill. But in view of 
the particular reluctance of New South Wales to ratify it, the 
premiers met again in January 1 899. - This conference included 
Queensland which had so far stayed out of the discussions on 
federation. Certain changes having been incorporated in the 
bill, it received the approval of five colonies that held referendum. 
The legislatures of those colonies then requested the queen to 
■give the bill the form of legislative enactment Five delegates 
from five colonies were sent to London to meet the law officers 
there, who opposed the clause prohibiting appeal to the crown. 
Public conference of the premiers met at Melbourne at that late 
stage and conceded the queen the power over appeals. Thus, 
though the bill was considered as a treaty among the colonies, 
ratified by their people, it was again modified under the pressure 
of the British government. The legislative enactment soon took 
place, the royal assent was given on 9 July 1900. ft was only 
after this enactment that Western Australian referendum took 
place and ratified the federation act 

In South Africa grant of responsible government brought about 
unification rather than further separation of two different and 
antagonistic races. In 1872 Cape Colony got fully responsible 
government, in 1893 Natal. In 1902 Transvaal and the Orange 
Free State were annexed after the Boer war, but responsible 
government was promised to these Dutch-majority colonies. The 
promise was redeemed in 1906. 

Xt was indeed a bold move on the part of the libers} gotent- 
ment of Britain for even in the elections of 1907 majority was 
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secured by the Butch in the two former Boer colonies as well as 
in the Cape Colony. The result of the bold step was, however, 
unexpectedly good. There was a spontaneous desire for unity 
among the Dutch and the British settlers. In 1908, after a series 
of conferences, a national convention met at Durban. 

The convention later met at Cape Town and lastly at Bloem- 
fontein. In 1909 a draft bill was prepared and submitted to 
different colonial legislatures. Amendments were proposed by 
all but Transvaal; upon those proposals the Bloemfontein Ses- 
sion of the convention revised the bill. Natal held a referendum 
and passed the bill overwhelmingly. Delegates front all the 
colonies went to London to request the British government to 
enact the bill. The enactment took place in September 1909. 

Thus, in all the abovementioned commonwealth countries tho- 
ugh the constitutional initiative lay with the people the final 
sanction came from Britain. None of their assemblies was either 
revolutionary or sovereign. It is obvious that the British plan for 
the Indian constitutional government more or less followed this 
pattern, though in the middle of its implementation a full and 
independent dominion status had to be granted to India. A 
major difference between the British experiment in Canada and 
South Africa and that in India, however, lies in that whereas, 
in the former cases, unification and the grant of responsible gov- 
ernment went hand in hand, in the case of India, Britain insisted 
upon the solution of the communal problem as the first and force- 
most precondition of the grant of responsibility. In India the 
result was, therefore, just the opposite of unity. 

New Zealand, on the other hand, got responsible government 
purely as a grant. A crown colony, established in 1841, her 
loyalty to the crown was never doubted. Yet Britain was alerted, 
in the early second part of the nineteenth century, hy the grow- 
ing impatience of her colonies with the rule of the motherland. 
In 1852 New Zealand got a representative government, in 1856 
lull responsibility was granted. Britain followed a more or less 
similar course in the case of Ceylon and her African territories 
in the post-second-w.otlil-nnj! peeved. 
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In the making of the commotion of the Eire =" d 

compromise went together. The revolutionary m 0 ™"™' 
Ireland started during the first world war "hen rmpatient with 
the suspension of the Home Ruie Act of 1914 the '^ People 
turned overwhelmingly to the militant SmnFem party, 
sweep was apparent in the 1918 elections. e ^ 

fused to join the British Parliament and ^legislators 
Dublin on 21 January 1919 to constitute the Ins , Nat mnal Pari 
ment (the Dail) declaring Ireland to be a repubhe. At Londmi, 
in 1920, the Government of Ireland Act was PM***^* 
the protestant-dominated Ulster counties from Southern l J i 
Election was ordered lor the Parliament o So th rn Ireland in 

1921. The Irish National Parliament challenged ? 

sastrsiWSaS 

6 December 1921. Based £ «£ ^"/.h,, 
(Amendment) Act was P“ S ' d »"J' p " amen, would be elected 
in future no members of th e Brit'dtR ^« No rthem Ireland the 

option 'to'continiie 'to be e»verned l«f |hu Sn- 

Ireland having chosen n0 ^ tO J °^ ;sional government of the Irish 

C™ n ;,,rde S Sera n had C i resigned from government on a=- 
count of his opposition t °J** tr p*^ arC d a draft constitution 
The provisional govern ^ 1921. Whereas the British 
which was based °" !. ® decl5ned t o hand over power unless the 
government catcs °” / con f 0 rmity with the treaty, dc Valeras 
Irish constitutor .was opposc d the treaty. The election 

Republican P*W " ntadon ) of the new Dail was fought on this 
‘ssue^'pollowiog was the result ot the election” : 

Trir*- lsa 
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Pro-Treaty (Collins) 58 

Anti-Treaty (de Valera) 36 

Labour yy 

Farmers j 

Independents g 

Dublin University Representatives 4 

Total : 128 


The election was followed by a fierce civil war. The third 
Dad could only meet in September 1922. On 25 October the 
Dad passed "The Constitution of the Irish Free State Act" to 
which the constitution and the treaty were appended. The Irish 
constitutional development was. however, not complete before 
IMS, when the Eire severed all connections with the British 
commonwealth. Ireland was the first country within the British 
commonwealth which was partitioned belore being S ran!cd inde- 
and I'oao" P “‘ of G »™'"°'Gene,al was abolished 

to th B V s' * "™ C °“ lil ’ ,tion dropped the references 
Eir? ll'ZZr 10 1949 BrU “ h recognised 

BnTi,rS,n r t^h“ 0n "i' co " s ' i,uli0 " **» »dained within the 
Bntish empire by the people ol Burma and the event closely syn- 
chronised the attainment of dominion status b, IndT, I„ ZZ 
apsed 8 l‘:Tn° ,,d Br,lkh ndministration vi,ma B ;?„ b 
,9« „„d ' , invited the Jap ,„ese army, 

gov r„me“ d “/, aP “T “ “independent" Buimese 

La w™ dm a ■ c ' S ”"- « hM «* Burmese naliona- 

«eft over by the Japanese W qU!pPed with the arms 

hold an election ' ft/a government and to 

as the electoral r< ™, Burm «e* constituent assembly as soon 
franchise provided' by ^ S f° mpleted < on ,h « basis of restricted 
Bunna Wa Liv Cn , h e y r :l t ^ Government of Burma Act, 1935). 

g " ‘ hC "«*** to ^oosc between staying in and leav- 
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,n S J bc commonwealth. These arrangements would be completed. 
It was hoped, within 2 to 3 years. But neither the Churchill nor 
the Attlee government would fix a definite date; they considered 
that transfer of power to a constitutional government must be 
preceded by the restoration of law and order in the country. 
Yet, Burma would hardly return to the “rule of law” of the Bri- 
tish empire. Aung San was virtually working as the Prime 
Minister. In September 1946 the governor set up an executive 
council of 11 in which Aung San’s party had 6 seats. In Decem- 
ber 1946 die British government formally conceded the Burmese 
the offer of dominion status or complete independence, accord- 
ing to their own desire “by the quickest and most convenient 
way possible”. In January 1947, Aung San visited London at 
the head of an all-party delegation to a conference with Attlee 
where the arrangements were finalised. In the following election 
of the Constituent Assembly, the AFPFL secured 190 seats out 
of 220. Aupg San formed the cabinet, but was assassinated in 
July 1947- 

• In May 1947, the Constituent Assembly had started working 
on the Burmese Constitution. The members, right from the be- 
ginning, had made up their mind to have a republican government 
and to leave the commonwealth; yet they drew heavily on the 
lessons of British constitutionalism in particular and Western libe- 
ralism in general. The constitution was adopted by the assembly 
in September 1947. On 17 October an Anglo-Burmesc Treaty 
was signed On 4 January 1948, Burma got complete independ- 
ence and enforced her Constitution. 


The Constituent Assembly nowhere met a more tragic fate than 
in Pakistan. The Constituent Assembly of united India being 
split by the 3 June 1947 statement of MoumbaUen, Pakistan 
was created as a new state and the Constituent Assembly of Paki- 
stan took over power of the state. M. A. Jinnah became the 
first Governor-General and Liaquat AJi the Prime Minister. Some 
preliminary work on the Constitution had started when Jinnah 
died. Soon Liaquat AH was murdered and Pakistan became the 
playground of unscrupulous politics. Finally, in 1 954. Governor- 
General Ghulam Mohammad dissolved the assembly on the 
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